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Executive Summary: Theoretically, requlations can move markets in a more socially efficient or socially just direction by
imposing rules over entry, quantity, price, input sourcing, advertising, disclosures, or business operations and technolo-
gies. Unfortunately, while each of these tools can move a market in a more just or efficient direction, each may also be
used to push it in a less just or less efficient direction. Because organized and informed special interests wield outsized
influence over the regulatory process and because regulations accumulate without retrospective review, bad rules can
persist for years or even decades. In this paper, we draw lessons from a successful reform effort—the Base Realignment
and Closure (or BRAC) commission—to suggest one way to separate the bad rules from the good ones. We suggest that
this process may be particularly valuable in evaluating the rules that were eased, modified, or suspended during the

COVID-19 crisis.

I. Introduction

Regulatory accumulation is a chronic problem
in the United States. It impedes entrepreneurial
activity and economic growth, tilts the eco-
nomic playing field in favor of the wealthy and
well-connected, and undermines the efficient
and effective administration of government pro-
grams. Regulation tends to be on “auto-pilot,”
growing without regard to cost or effectiveness.
The COVID-19 crisis made evident the gravity
of this problem.

The crisis has been a stress test for Ameri-
can institutions. It has laid bare the outdated,
overlapping, and often contradictory morass of
rules that make it difficult for public and private
organizations to respond to changing circum-
stances. In many cases, these rules persist not
because they protect the public from danger but
because they protect organized interest groups
from new competition.! Inefficient regulations
also persist because agencies rarely prioritize
retrospective reviews aimed at eliminating
unnecessary or potentially harmful rules. On
the contrary, agencies typically have a vested

interest in maintaining regulations that often
took years to generate.” Agency employees who
have developed expertise in those rules, just like
their counterparts in the private sector, have

a financial interest in preserving them. In this
way, “Agencies are stakeholders with respect to
their own regulations.”

Governments have been forced to grapple
with these realities. As the COVID-19 crisis
intensified, policymakers at the federal, state,
and local levels started suspending or rescind-
ing laws and regulations that hindered sensible,
speedy responses to the pandemic. These “rule
departures” raised many questions. Were the
paused rules undermining public health and
welfare even before the crisis? Even if the rules
were well-intentioned or once possibly served a
compelling public interest, had they grown un-
necessary or counterproductive? If so, why did
they persist? How will the suspended rules be
dealt with after the crisis? Are there other rules
on the books that might transform from merely
unnecessary to actively harmful in future crises?
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¢Regulatory accumulation is a chronic problem in the United States. It
impedes entreprenuerial activity and economic growth, tilts the economic
playing field in favor of the wealthy and well-connected, and undermines
the efficient and effective administration of government programs.”’

In many cases, rule departures or partial
deregulations undertaken during the crisis are
tantamount to an admission by policymakers
that some policies that were intended to serve
the public interest fail to do so. “The explana-
tion for many of these problems is that outdated
20th-century rules stymie 2lst-century innova-
tion,” noted former Florida Governor Jeb Bush
in a recent Wall Street Journal editorial.* “In an
emergency, many of those rules can be waived
by executive order. After the crisis, there will
be momentum to challenge the stale rules that
hindered our response. This is likely to go well
beyond dealing with pandemics,” he argued.
Similarly, lawyer and commentator Philip K.
Howard has asserted that “the same kind of
energy and resourcefulness will be needed to
get America’s schools, businesses, government
agencies and nonprofits up and running again”
and has suggested the need for a “temporary
Recovery Authority with a broad mandate to
identify and waive unnecessary bureaucratic
hurdles to recovery.” In addition, Wall Street
Journal columnist and Brookings Institution
Senior Fellow William A. Galston has called for
a “Coronavirus 9/11 Commission” to study the
governance failures witnessed during the crisis,
arguing that “the immediate effects of Covid-19
are bad enough. Failing to learn from it would
be criminal negligence for which future genera-
tions won'’t forgive us.”

Once the COVID-19 crisis subsides, there may
be a temptation to return to business-as-usual.
Some of those rules, however, should probably
be permanently repealed and others amend-
ed to allow for more flexible responses in the
future. To this end, we propose in this paper an
approach based on the successful experience

of the Base Realignment and Closure (BRAC)
Commission. Our proposed “Fresh Start Initia-
tive” would entail the following actions:

1. A special commission would identify
and study all the rules revised or sus
pended during the crisis,

2. It would formulate a set of recommended
regulatory reforms for each of those rules,
and

3. It would craft a plan and timetable for
automatically sunsetting or comprehensively
reforming those policies or programs as part
of a single reform package.

In this paper we begin by reviewing the histo-
ry and literature explaining regulatory patterns.
We then examine regulatory accumulation and
its costs. After that, we explore how govern-
ment officials and agencies have responded to
the COVID crisis by relaxing or suspending a
wide variety of regulations to ensure those rules
were not hindering response efforts. Next, we
explain how, going forward, the BRAC model
could serve as a template for reform of those
suspended rules, and then explain how such
a Fresh Start Initiative might work. Finally, we
identify a state-based model of how this ap-
proach is already being tapped to address regu-
latory accumulation in Idaho.

II. Explaining Regulatory Patterns

There are several, by no means mutually exclu-
sive, theories of regulation. The “public interest”
theory of regulation holds that public policy
makers should — and usually do — craft regula-
tory solutions to market failures.” These failures
can arise because market imperfections such as
monopoly power, externality, information asym-
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metry, or behavioral biases may keep markets
from obtaining an equilibrium in which social
marginal costs equal social marginal benefits.
Alternatively, imperfections may arise because
market processes can yield unjust inequities, for
example by favoring the wealthy or by discrim-
inating against certain disadvantaged popula-
tions.

In theory, regulators can nudge markets in a
more socially efficient or socially just direction
by employing a number of tools such as control
over entry, quantity, price, input sourcing, adver-
tising/disclosures, or business operations and
technologies.

Unfortunately, while each of these tools can be
used to move a market in a more just or effi-
cient direction, they can also be used to push
it in a less-just, and/or less efficient direction.
For example, a regulation might create market
power for certain firms if it imposes barriers to
entry, raises rivals’ costs, cartelizes quantities
or prices, locks-in existing business models and
technologies, or forces customers to buy the
product or service.

Indeed, in case studies from dozens of in-
dustries, economists have documented exactly
these sorts of regulatory patterns. Examples
include electricity,® railroads,” radio,® airlines,"
taxicabs,” oil,” natural gas, banking,” financial
advice,'® trucking,” television,” plumbing,” the
wireless spectrum,? clinical laboratories,” TV
repair,” barbers,? optometry,** physicians,” edu-
cation,” dentistry,” child care,® legal services,”
real estate,*® veterinarians,” electricians,* phar-
maceuticals,”® mortgage brokers,* and hospi-
tals.®

Given these patterns, economists have sug-
gested alternative, progressively more complex,
theories of regulation. Of particular note are
“capture theory,” “the economic theory of regu-
lation,™ and “the theory of entangled political
economy.”’

Capture theory emerged in the middle of the
20th Century and posited that the regulatory

process was liable to be perverted and corrupt-
ed so that it would come to serve the interests
of regulated firms, especially large, regulated
firms, rather than the public.®

The economic theory of regulation was devel-
oped in the 1970s and is most-closely associated
with George Stigler. While it admitted that the
perversion and corruption of capture theory
is possible, it presented a more nuanced story.
Instead of wholesale takeover of the regulatory
process by special interests, this theory empha-
sized that regulations are “demanded” by inter-
est groups — including producers, consumers,
and ideologically-motivated groups — and
“supplied” by policy makers — including regu-
lators and their overseers in the executive and
legislative branches.

While the earliest versions of capture theory
simply assumed that only industries could come
to control regulators, a virtue of the economic
theory of regulation is that it makes no such
assumptions. General interest, consumer, pro-
ducer, and ideological interest groups might all
“demand” certain varieties of regulation. The
economic theory of regulation does, however,
tend to predict that concentrated and organized
groups will dominate the process. And quite
often, these groups are producers.

Producers have an advantage over consumer
groups and ideological groups and this advan-
tage derives from the lower organizational costs
of concentrated groups.” It takes time, money,
and effort to demand a change in regulatory
policy. And if others take on these costs, those
who benefit from the change have an incentive
to free ride on the efforts of the organizers. This
“collective action problem” makes it difficult for
any group to organize for political change. But it
makes it especially difficult for large and diffuse
groups such as consumers and ideologically
motivated individuals. First, being more numer-
ous, the per-person benefit of policy change
tends to be small for members of large groups.
Second, large numbers of people are typically
more difficult to organize than smaller numbers.

administrativestate.gmu.edu/policybriefs
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The theory of entangled political economy
was formulated by Richard Wagner in the first
decades of the 2lst century and presents an
even more complex and nuanced perspective.*
As the name implies, it suggests that the pub-
lic and private sectors are entangled in such a
way that it is difficult to see where one ends
and the other begins. Moreover, because of this
entanglement, each reacts to the other through
constantly changing processes of both coopera-
tion and conflict.

This means that if a firm succeeds in obtain-
ing a regulatory privilege, that is not the end
of the story. This privilege and the rent that it
entails will invite other actors — private com-
petitors, public policy makers, and ideological-
ly-motivated interest groups — to enter the fray
and demand changes in policy, perhaps in ways
that change or dissipate the rent.

Alfred Kahn observed this dynamic process as
the head of the Civil Aeronautics Board:

Control price, and the result will be
artificial stimulus to entry. Control entry
as well, and the result will be an artifi
cial stimulus to compete by offering
larger commissions to travel agents,
advertising, scheduling, free meals,

and bigger seats. The response of the
complete regulator, then, is to limit ad
vertising, control scheduling and trav-
el agents’ commissions, specify the size
of the sandwiches and seats and the
charge for inflight movies. Each time
the dyke springs a leak, plug it with one
of your fingers."

Consistent with the theory of entangled polit-
ical economy, Kahn himself reacted. He led the
charge to deregulate the industry he oversaw
(with significant help from Senator Ted Kenne-
dy and President Jimmy Carter). While airline
deregulation is beyond the scope of the current
analysis, it is widely recognized for making the
industry more efficient (adjusted for inflation,
airfares are about half of their regulated levels)
and for democratizing air travel (in 1965, only 1

in 5 Americans had ever flown; in 2000, half of
Americans made a roundtrip flight that year).*

Like the BRAC reformers, the airline dereg-
ulators had to grapple with the reality of con-
centrated benefits and diffuse costs. The BRAC
framework demonstrates a clear model for
overcoming this problem, and that is why we
suggest it as a promising solution to regulatory
accumulation.

I11. Regulatory Accumulation

Regulation is delegated lawmaking, and as such
is an unsurprising feature of all modern democ-
racies. Delegation happens in organizations of
all shapes and sizes, ranging from the family
unit to governments to the largest corporations.
In the US, for example, regulatory agencies
promulgate and enforce regulations, but both
the regulations and the agencies themselves are
delegated the authority to do so by acts of Con-
gress. Such patterns of delegation of lawmaking
authority are ubiquitous in national jurisdictions
and frequently found in subnational jurisdic-
tions as well.

A more subtle feature of modern governance,
however, is the tendency towards regulatory ac-
cumulation, or the buildup of the stock of regu-
lations over time. The regulatory process in the
United States encourages the accumulation of
rules for many reasons. For one thing, most new
rules — about 99 percent — are promulgated
without reference to their costs and benefits.*
For another, once on the books, existing rules
are rarely subjected to retrospective review.And
because agency employees spend years develop-
ing expertise in their rules, they have a financial
interest in preserving them, meaning that “agen-
cies are stakeholders with respect to their own
regulations.”*

Regulatory accumulation is readily apparent
in the US Code of Federal Regulations, where
the number of pages of regulation in effect in a
given year has grown from 9,745 pages in 1950 to
185984 pages in 2019.%
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Another way to consider regulatory accumula-
tion has been pioneered by the RegData Project
at the Mercatus Center at George Mason Uni-
versity. The RegData Project uses custom-made
software to quantify various dimensions of reg-
ulatory text, and releases the resulting datasets
for public use.*

The result is that there are now over one
million regulatory restrictions in the Code of
Federal Regulation, as has been shown by the
RegData project. Regulatory restrictions are a
proxy for the number of binding prohibitions
and obligations contained in regulatory texts,
devised by counting specific words and phrases,
such as “shall” or “must.” Regulatory restric-
tions contained in US federal regulations have
increased from 405,647 in 1970 to 1,078,213 as of
the end of 2019.7

Whatever the causes of regulatory accumula-
tion, the phenomenon introduces concerns that
extend far beyond the problem of regulatory
privilege. Indeed, the potential impact of regu-
latory accumulation on the economy has caught
the interest of economists and policymakers
alike, as evidenced by the red tape cutting ef-
forts that have proliferated in the states over the
past several years.®

While studies of regulatory accumulation have
largely been limited to national jurisdictions
(e.g., US federal regulations’ effect on the mac-
roeconomy), regulatory accumulation can occur
in subnational (e.g., state, province, or munic-
ipal) and supranational (e.g., European Union)
settings as well. Historical data for subnational
jurisdictions are harder to come by, but the
accumulative pattern seen at the national level
also appears to be the norm at the subnational
level.

IV. The Costs of Regulatory Accumulation

Regulations can impose social costs in several
ways, and these costs arise from both the qual-
ity of individual regulations and quantity of
regulations overall. Most obviously, regulations
create compliance costs. The Office of Informa-

tion and Regulatory Affairs estimates that the
public spends about 10 billion hours per year
filling out federal forms.* These paperwork bur-
dens constitute a small fraction of the total cost
of the regulatory burden.”

For example, by artificially restricting supply
or enhancing demand, regulations can cause
marginal costs to diverge from marginal bene-
fits, creating a deadweight loss. When the rules
undermine competition, they invite other vari-
eties of social cost such as productive inefficien-
cies known as x-inefficiency.”

These occur when a privileged firm fails to
minimize cost or maximize consumer surplus
because of its protections. Social losses also
arise when firms expend scarce resources
seeking privileged positions, and/or opposing
the privileged positions of their rivals. These
are known as rent-secking losses.™ Finally, there
can be dynamic losses when regulations limit
the ability of firms to innovate or to adapt to
changing circumstances. These dynamic losses
can become staggering over time because of the
exponential nature of economic growth.

Coffey et al. (2020) use an endogenous growth
model to estimate the effects of federal regula-
tion on economic growth.>* They use multi-sec-
tor panel data covering 22 industries from the
RegData Project, finding that regulatory accu-
mulation slowed economic growth by approxi-
mately 0.8 percentage points annually over the
roughly three decades covered by their data
(1980 to 2012).

The endogenous growth model developed in
Coftey et al. (2020) permits the study to focus
on a specific mechanism: the effect of regulato-
ry accumulation on business investment, which
is a driver of long-run productivity gains and,
ultimately, economic growth. This finding is
consistent with other studies of the relationship
between regulation and the factors that contrib-
ute to growth, such as investment, productiv-
ity, and innovation. For example, Alesina et al.
(2005) examined deregulation of the transporta-
tion and telecommunications industries during
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¢While regulations often target small risks or issues relevant only for
a particular group, the costs of new regulations are borne by everyone
through increases in consumer prices.”’

the mid-1980s, finding that deregulation resulted
in a significant surge in investment for the US and
the United Kingdom relative to Italy, France, and
Germany.® However, compared to the vast quanti-
ty of regulations that actually affect the economy,
the bulk of the literature on regulation and growth
and the determinants of growth focuses on inter-
ventions that are limited in scope or on economic
outcomes related to a narrowly defined sector,
perhaps missing interactive or cumulative effects.

Moreover, the burden of regulatory accumula-
tion is not simply borne by businesses. The costs
of regulation can fall disproportionately on low-in-
come households.” While regulations often target
small risks or issues relevant only for a particular
group, the costs of new regulations are borne by
everyone through increases in consumer prices.
Regulations can often act like a regressive sales
tax, with middle-and lower-income households
bearing much of the cost of rules that focus on
the risk preferences of wealthier households, even
though everyone ends up paying the same higher
prices.”

Regulatory accumulation can also increase in-
come inequality. Sometimes, regulations can make
entry into a market more difficult by corralling
lower-skilled workers into lower-paying, less-regu-
lated fields or forcing them to operate illegally and
incur the higher costs of doing so. If entry regu-
lations require expensive education, testing, and
fees, workers may choose instead to accept jobs
that pay less and don’t take full advantage of their
skills.

One study shows that an increase in the num-
ber of steps necessary to legally open a business
is associated with an increase in the inequality of
income distribution.’® The accumulation of reg-
ulatory requirements can contribute to income
inequality. More generally, the accumulation of
federal regulations pertinent to a given state’s

economy (e.g., agricultural regulations are partic-
ularly pertinent to states where agriculture is rel-
atively important, such as lowa) has been shown
to positively correlate with both income inequality
and poverty rates in those states.”

V. Examples of Policies Suspended during
the Coronavirus Crisis

The Mercatus Center and many other organi-
zations have been tracking rules that have been re-
laxed or suspended during the coronavirus crisis.
Rules are being shed or frozen at such a rapid rate
that it is becoming challenging to track all of the
activity happening at the federal, state, and lo-

cal levels. As summarized below, the Fresh Start
Initiative would create an authoritative inventory
of all the rules relaxed or paused during the crisis.
That list would then become the basis of a report
recommending either more reforms or sunsets for
questionable rules and programs.

Here are a few illustrative examples of suspend-
ed rules:

* FDA approval process. One of us criticized the
FDA for limiting flexible testing and treatment
options as the crisis unfolded.®® These errors
contributed to delays of COVID-19 testing by
six critical weeks.® But since then, the FDA
has loosened restrictions on tests and various
types of regulated devices. Although many
people were surprised to learn that the FDA
regulated mundane things such as hand san-
itizer and face masks,* the agency eventually
took steps to relax rules on both these fronts.
It also allowed more flexible responses to the
shortages of ventilators and drugs.®

o TSA limits on hand sanitizers. The Transpor-
tation Security Administration (TSA) waived
its 3.4 ounce limit on liquids and gels for hand-
sanitizers on airplanes, a rule that had been in
effect for 14 years.**
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Tariffs. In mid-March, the United States
Trade Representative issued tariff exemp-
tions for various medical equipment and
supplies, such as medical gloves, gowns, and
goggles.” Later in the month, Trump admin-
istration officials told reporters that the ad-
ministration would suspend the collection of
customs duties for three months.*® Later that
day, the president called the report “fake
news.” The fate of this suspension remains
uncertain.

Restrictions on telemedicine. The US De-
partment of Health and Human Services re-
cently announced that it will allow doctors
who participate in federal health programs
to be paid for offering telemedicine services
in states where they do not hold a license.®®
In many places, however, state laws make
this federal policy change moot. As of 2015,
306 states and the District of Columbia re-
quired a provider to have a face-to-face
interaction with a patient before writing any
prescription.”” In Arizona, Governor Doug
Ducey has suspended this rule.”” Other
states are likely to follow.

Restrictions on scope of practice for nurse
practitioners. The National Academy of
Medicine recommends that nurse practi-
tioners be permitted “full practice author-
ity,” meaning that they should be allowed
to evaluate patients and initiate treatment
without physician approval. Given that there
is only 1 practicing physician for every 500
Americans, following this recommendation
would permit patients to access more care-
givers and would free up physicians to focus
on the most demanding cases. Research
suggests that full practice authority would
expand access to care without jeopardiz-
ing patient safety.”! As the crisis unfolded,
however, only 23 states permitted this level
of authority.”> Maryland has now granted
all healthcare professionals the authority to
work beyond their current scope of prac-
tice, and eight other states (Idaho, Maine,
Michigan, Missouri, New Hampshire, New

York, Pennsylvania, and Texas) have moved
to waive or modify their scope-of-practice
requirements.”

» State certificate-of-need laws. Certifi-
cate-of-need (CON) laws require healthcare
providers to first obtain permission before
they may open or expand their facilities.
Researchers find that these rules are associ-
ated with higher costs,” lower quality,” and
— above all — more limited access to care.”
When the pandemic hit, 28 states required
providers to obtain certificates of need be-
fore adding, or in some cases even moving,
acute hospital beds.”” Nationwide, the United
States has only 2.77 beds per 1,000 residents,
far fewer than Italy (3.18), China (4.34), or
South Korea (12.27).”® Yet compared with
other states, those that require certificates
of need for hospital beds have even fewer
beds, 1.31 fewer beds per 1,000 residents.”
Research conducted at the beginning of
the pandemic found that states that require
CON:s for hospital beds were more likely
to face projected shortages.*® And subse-
quent research found higher mortality rates
in CON states and lower mortality rates
among states that eased these restrictions.”!
As of March 31, 15 states had suspended or
somehow modified their CON laws to allow
providers greater flexibility to deal with the
pandemic.®

This list is not comprehensive; more suspend-
ed rules at the local, state, and federal levels are
coming to our attention on a daily basis. This
is not surprising, simply because so many rules
have accumulated over the past 50 years, as
detailed above.

Concentrated and organized interest groups
benefit from these rules and have successfully
fought to preserve them.* They were able to do
this, in part, by ensuring that reform remained
off the agenda and out of the public discussion.®*
In many cases, this was an easy task given the
technical and obscure nature of many rules.
Large hospital systems, for example, tend to
benefit from little-known CON laws because
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they limit competition from new hospitals and
nonhospital providers.* Similarly, physicians
are reliably opposed to efforts that might give
nurse practitioners more independent author-

1ty.
VI. Learning from the BRAC
Commission Reform Model

Regulatory reforms may be able to draw a
lesson from a surprising source: the history of
obsolete military installations. For much of the
20th century, military installations deemed
obsolete by military experts remained open
because parochial special interests managed to
thwart any efforts to close them. Yet the Base
Realignment and Closure (BRAC) Commis-
sion overcame these obstacles to successfully
close 350 outdated bases over five rounds since
1988.%° The lessons from BRAC suggest that
successful efforts to roll back regulatory privi-
leges require the following elements:®

1. Policymakers must be allowed to cast a
conspicuous vote in favor of the general
interest. That is, there must be an opportu-
nity for them to go on record in support of
the general proposition that markets should
be open, competitive, and free of regula-
tory privileges that benefit concentrated
interest groups.

2. Some separate institution — perhaps a
panel of experts or perhaps an execu-
tive-branch authority — should be charged
with deciding which particular rules
should be permanently eliminated. This
separation gives some “cover” to policy-
makers worried about catching flak for
eliminating a special interest’s lucrative
privilege.

3. It should be difficult to ignore or counter-
mand the recommendations of this institu-
tion. It might be that elected officials agree
to accept the institution’s recommenda-
tions in whole or not at all (as is the case
with “fast-track trade negotiating author-

ity”), or it might be that the institution’s
decisions automatically take effect and
only an affirmative act of the legislative
body can reverse it (as was the case with
BRAC).®

4. The institution’s progress toward the gen-
eral goal should be measured and frequent-
ly reported to the public.*” This require-
ment, again, allows policymakers to take
credit for serving the general interest.

VII. “Fresh Start Initiative”: Goals and
Structure

Once the coronavirus crisis subsides, lawmak-
ers should consider devising a BRAC-style re-
form model for laws and regulations that defy
common sense and undermine public health.
The goal of this Fresh Start Initiative would
be to evaluate the experience with the rules
suspended during the crisis and then rec-
ommend comprehensive reforms or outright
repeal. If federal or state policymakers have
already identified various laws and regulations
that needed to be relaxed or suspended to help
fight the coronavirus, this is a clear signal that
reforms of these policies or programs are like-
ly both necessary and politically possible.

We suggest the following blueprint for a
Fresh Start Initiative:

1. Any rules suspended or modified during
the pandemic would remain in suspension
until it has been plausibly demonstrated
that reinstating them would serve a legiti-
mate public purpose.

2. Congress would authorize the Office of
Management and Budget (OMB) to form a
Fresh Start Initiative made up of 12 to 24
independent academic experts. Govern-
ment officials or corporate parties with a
direct interest in maintaining the suspend-
ed programs or policies would not be al-
lowed to be members of the commission.”
Alternatively, Congress could direct an
executive-branch official to take on these

10
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¢“Once the coronavirus crisis subsides, lawmakers should consider
devising a BRAC-style reform model for laws and regulations that defy
common sense and undermine public health.”

same regulatory review functions, as was
successfully done in the Canadian prov-
ince of British Columbia.”? Either way, the
reforms will last longer if they enjoy broad
and bipartisan support.

3. The authorizing legislation would require
the Fresh Start Initiative to undertake a
three-to six-month study inventorying all
the laws and regulations frozen or tempo-
rarily repealed during the COVID crisis.
The Fresh Start Initiative would also collect
and summarize relevant academic litera-
ture or government reports relating to the
effectiveness of programs or policies being
considered.

4. After evaluating the evidence as well as
the experience during the time the rules
were frozen, the Fresh Start Initiative would
identify which of these rules should remain
suspended permanently and which should
be reinstated, albeit with significant modifi-
cations or an eventual sunset plan.

5. The Fresh Start Initiative would then issue
a final report that would bundle together all
of these laws and establish a timetable for
repeal or reform. As with the BRAC Com-
mission, and pursuant to the authorizing
statute, the Fresh Start Initiative’s reform
package would take effect automatically
unless both houses of Congress passed and
the president signed a resolution rejecting
the package proposal. No amendments to
the reform proposal would be allowed. Of
course, Congress or state legislators would
always be free to reconsider and reinstate

programs and policies that they believe

might still serve an important purpose.

6. Finally, the Fresh Start Initiative could
consider formulating a similar “fresh start”
reform model for state governments to
consider because many state governments
have paused many regulations of their own.
While the initiative obviously would not
have the authority to require state or lo-
cal governments to repeal or replace such
policies, the group could at least identify the
effect of continuing those regulations and
potentially even help devise model legisla-
tion for reforming or repealing them.

To improve the likelihood of success, the
Fresh Start Initiative should follow the BRAC
Commission blueprint. Specifically, the initia-
tive must remain focused on a clear and lim-
ited mission guided by clear implementation
criteria. The purpose should not be to evaluate
every federal program or rule. The objective
should be to review only those laws and regu-
lations that were relaxed, paused, or partially
repealed as part of the effort to address the
coronavirus. This goal will provide the Initia-
tive and Congress with a clearly defined and
limited range of policies to consider. A longer
list of reform objectives would become politi-
cally unworkable, and the entire effort would
likely be derailed.

Of course, the Fresh Start Initiative could
identify other policies that were not suspended
during the crisis but that potentially undermine
public health or welfare in some fashion. But
those rules (or the agencies that enforce them)
could be addressed in subsequent reform ef-
forts. A focused effort will improve the chance
that policymakers can achieve concrete, lasting
reforms of the most counterproductive laws and
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regulations.

VIII. State Fresh Start Models: The Idaho
Example

State policymakers should also consider

Fresh Start Initiatives of their own. Merca-

tus researchers have previously explained
how a BRAC-like approach might be tapped

to reform occupational licensing laws, CON
laws, and other accumulated regulations.”” An
impartial commission or executive-branch
official can review a state’s existing licensing
laws to determine which ones can be discard-
ed without risking public health or safety.”

As with the federal Fresh Start Initiative, the
bodies or officials leading the effort should not
include government or corporate officials with
a vested interest in preserving the rules under
consideration.

Several states have initiated reforms inspired
by this model. Consider Idaho, for example.”
In late June 2020, Idaho Gov. Brad Little signed
an executive order on “Regulatory Relief to
Support Economic Recovery,” specifically
aimed at, “reducing barriers to economic re-
covery, waiving licensing provisions, increas-
ing telehealth access, and augmenting health-
care capacity.””

The governor’s order addresses what to do
with the 150-plus regulations that Idaho state
agencies waived in response to the COVID-19
outbreak. The order eliminates the presump-
tion that the affected rules are in the public
interest. It states that “if waiving these reg-
ulations was deemed necessary to improve
public health and welfare during the declared
emergency, there is a rebuttable presumption
that the regulations are unnecessary or coun-
terproductive outside of the declared emergen-
cy.”” In other words, if government officials
viewed an existing rule as such a hindrance to
response efforts during a serious public health
emergency that they waived it, then the rule
may not be right for normal conditions either.
This approach is consistent with the presump-

tion we recommend: Any rule suspended or
modified during the pandemic should remain
off the books pending further review.

Idaho was already a leader on regulatory re-
form and has taken steps to address ineftective
and outdated regulations through efforts such
as the earlier “Red Tape Reduction Act” and
the “Zero-Based Regulation” executive orders.
In 2019, the State actually sunset its entire reg-
ulatory code in an effort to clean up its 8,200
pages of regulations containing 736 chapters of
state rules.” Other Mercatus Center analysts
have noted that, “the Idaho experience demon-
strates that state governments can significant-
ly reduce regulations without much fanfare or
controversy.””® They argue, “The state’s recent
experience shows that it’s not inevitable that
a state’s regulatory code grows ever larger
and more complicated year after year. Indeed,
major cuts in regulations are possible and need
not be controversial.””

Other states have adopted fresh start reforms
of their own.!*°

In February 2021, Arizona Governor Doug
Ducey issued Executive Order 2021-02.1°! It
implements a one in, three out policy for new
rules, and it orders state agencies to conduct a
comprehensive review of any rules that were
suspended during the Public Health State of
Emergency for COVID-I9.

Similarly, Montana Governor Gianforte’s first
executive order created a red tape relief advi-
sory panel charged with undertaking “a com-
prehensive review of the regulations issued by
each agency to identify “excessive, outdated,
and unnecessary” regulations and regulations
that burden particular groups.'> Similar re-
form bills have also been introduced in Penn-
sylvania.l®?

The details, of course, will vary. But, ideal-
ly, reforms will follow the general guidelines
sketched out earlier in this paper. Crucially,
an independent body would craft a plan and
timetable for either automatically sunsetting
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“Just because a rule was suspended during the COVID crisis does
not automatically mean it was a bad rule, but the fact that so many
rules were suspended served as a stark reminder that many laws and
regulations outlive their usefulness or can become counter-productive
over time.”

or comprehensively reforming affected pol-
icies or programs as part of a single reform
package. This would allow policy makers to
cast a conspicuous vote for the general interest
while allowing them to avoid flak from special
interests worried about losing their regulatory
privileges.

IX. Conclusion

Policymakers and special interests have long
fought to preserve the regulatory status quo
that benefits them, and commonsense re-
forms that should have happened years ago
were never undertaken. Just because a rule
was suspended during the COVID crisis does
not automatically mean it was a bad rule, but
the fact that so many rules were suspended
served as a stark reminder that many laws

and regulations outlive their usefulness or can
become counter-productive over time. This
experience has afforded citizens and policy-
makers everywhere a rare opportunity to see
the often-obscured costs associated with these
restrictions. And it may permit reform-minded
policymakers an opportunity to achieve what
has heretofore been so difficult: the permanent
removal of costly anti-competitive regulations
that benefit small but well-organized interest
groups at the expense of the public.
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