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The New Spoils System:
Government By the Unions, For the Unions

By Philip K. Howard

Philip K. Howard is a leader of government and legal reform in America. He is Senior Counsel at the
law firm Covington & Burling, LLP. Philip is also Chair of Common Good, a bestselling author, and has
advised both parties on needed reforms. Rodin Books published his book on public sector unions, Not
Accountable: Rethinking the Constitutionality of Public Employee Unions, in 2023.

Executive Summary:

Public sector unions wield outsized influence over American government. That power prevents
effective managerial control and fosters cynicism toward democratic processes. Successful statutory
reforms to address outsized union power are unlikely because of the political resources amassed by
these unions. To combat the influence of public sector unions, who serve their own interests instead
of the common good, this brief explores five possible constitutional challenges that might dislodge

union controls and weaken their grip on power.

Introduction

Public sector unions have become a dom-
inant force in American government.
Through collective bargaining powers,
granted by executive order and by statutes
beginning in the 1960s, public employee
unions have achieved preemptive legal
powers over the daily operating decisions of
federal government and state and municipal
governments in 38 states.!

Statutory reforms are unlikely, except at

the margins, because collective bargaining
powers have enabled public sector unions
to amass political resources far greater than
other interest groups. Over the past fifty
years unions have built a nearly impregnable
statutory and state constitutional shield
against managerial authority. In effect,
public unions have harnessed the resources
of millions of public employees in modern
government to prevent any reform of how
these employees are managed. Public union
financial contributions to government exec-
utives—which would be illegal corruption
in the private sector—is business as usual
today. Indeed, public unions have exercised
their political clout to secure statutes that

explicitly exempt campaign payments to po-
litical executives from anti-corruption laws.
In Illinois, the insulation of public unions
from democratic control is nearly perfect:

A recent state constitutional amendment
provides that union powers override past
and future legislation.

Democracy can’t work effectively when
elected and operating executives have no
effective managerial control. In this paper, I
explore possible constitutional bases for dis-
lodging union controls and statutory changes
that might weaken their grip.

A. Factual Background

The control of public employee unions over
public operations is not a matter of reason-
able dispute and has been demonstrated in
extensive studies by political scientists Terry
Moe, Daniel DiSalvo, Michael Hartney, and
others.? Elected leaders know this better
than anyone: They soon find that the union
stranglehold precludes changing operations
in ways that might improve poor schools and
wasteful practices.

Voters elect a president, governors, and
mayors who, because of collective bargaining
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agreements that are not coterminous with
election cycles, have little or no authority to
fix broken schools, eliminate inefficiencies,
or remove inept or abusive public employ-
ees. The inability of elected executives to
operate government effectively has fostered
broad public cynicism and alienation from
democratic processes.

Democracy is a process of accountability
and cannot work when the links in the chain
of accountability are broken. Near-zero
accountability of public employees also
destroys the predicate for mutual trust
within public culture. The knowledge that
performance doesn’t matter has, over time,
bred a public culture of entitlement and
resignation.

Nor have union controls made government
an attractive place to work. Public culture
under union controls is repellent to good
candidates. The exceptions prove the rule:
Energetic schools and agencies that have
been able to sustain cultures of excellence
and pride are generally characterized by
active leadership and show what is possible.

The constitutionality of union controls

over democratic operations has not been
scrutinized, as I describe in Not Accountable,
because union powers were largely autho-
rized by legislative enactments.? But, as I
argue there, Congress and state legislatures
lack constitutional authority to delegate gov-
erning powers to private persons or groups
such as public unions. Numerous Supreme
Court precedents have held that Congress
may not impinge on the president’s “exec-
utive power” under Article II. Nor should
state legislatures have authority, in “a Re-
publican Form of Government” mandated by
Article IV, to disempower elected executives
such as governors and mayors and transfer
their executive authority to unaccountable
unions. Unions have been granted control
over government operations in response to

union political activity. Political activity by
public unions has also escaped legal scrutiny
because of an assumption that public unions
are no different than any other organized
interest group. But public unions are distinct
in several critical ways:

Unlike other interest groups, public
unions represent employees who owe

an undivided duty of loyalty to serve the
public.* This duty is fiduciary in nature for
public employees with discretionary authori-
ty.> Organized political activity by public em-
ployee unions is aimed at achieving controls
that serve no legitimate public purpose, and,
indeed, are designed for unaccountability
and inefficiency. By analogy to equal pro-
tection jurisprudence, these controls serve
no “compelling public interest” and could
not survive even a “rational basis” test. The
direct harm to the public demonstrates the
inherent conflict between public employees’
fiduciary duty and their organized political
activity.

Public union political activity is directed
towards the elections of officials who
have a pre-existing legal obligation,
under collective bargaining laws, to
enter into an agreement with unions

on the terms and conditions of public
employment. Unlike the inchoate benefits
of political contributions by other interest
groups—with benefits generally dependent
on legislative and regulatory approvals after
the election—unions already enjoy statutory
power requiring the official to collectively
bargain with them. Their political support
thus resembles a quid pro quo. The elected
executive taking money is in a similar moral
position as an official getting personal favors
from an existing public vendor. After re-
ceiving millions of dollars of union support,
a governor or mayor sits not across the
collective bargaining table, but on the same
side; as the unions like to say, “We elect our
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own bosses.”® At a campaign rally with union
members, former New Jersey governor Jon
Corzine promised “We will fight for a fair
contract!”” Whom was he going to fight?

The inherent conflict of interest of public
employees financing their democratically
elected managers unavoidably compromises
the duties of both. Union powers are unique
in scale as well as in their singular statuto-
ry rights and duties. Unlike other interest
groups, public employee unions do not seek
isolated subsidies or regulatory benefits—
they seek controls over the entire operating
machinery of government. Daily choices in
schools and public agencies are shackled

by union rights including, for matters not
specifically delineated by agreement, an
obligation to negotiate a resolution with

the union. For example, unlike most other
workers, teachers in many cities refused to
return to the classroom for almost two years,
irreparably harming the learning of many.?

The accretion of union powers and bene-
fits is relentless. In a recent year, the New
York State Legislature passed 21 laws that
sweetened union pensions and® many union
controls that had once been negotiated in
collective bargaining agreements—for ex-
ample, impractical processes for employee
discipline or termination—have now been
codified by statute. Congress and state leg-
islatures have thereby precluded the most
essential executive management.!”

The pervasive scope of union controls over
public operations reflects the outsized public
union political influence. Teachers unions
alone have about 4.5 million members, with
annual revenues of over $3.5 billion. The
majority of this money is spent on direct

or indirect political activity." Political
scientist Terry Moe found that in 36 states
teachers unions outspent all business groups
combined.? While around 90 percent of
political contributions go to Democrats,”

public unions also wield negative power
over Republicans who aggressively seek to
reform union controls. When Ohio Governor
John Kasich championed statutory reforms
to reduce union power, the national unions
consolidated resources to initiate a voter
referendum that reversed the reforms within
the same year.*

A political solution, as noted, is unrealistic.
Elected executives are shackled to operating
controls that have been codified not only

in the requirement to collectively bargain
but in layers of state statutes. Renegotiating
collective bargaining agreements in some
states is not possible because laws dictate
that the agreements remain in force indef-
initely,” or require that arbitrators resolve
any impasse in collective bargaining.’® A
legislative change to authorizing statutes is
so unrealistic that it has only been successful
in one situation, and required a bruising
four-year battle that few political leaders
could emulate.”

The theoretical possibility of a legislative
solution does not, in any event, remove

the constitutional infirmities of delegating
governing powers to a private group, of
disempowering elected executives, and of
breaching fiduciary duties in collusive ar-
rangements with political candidates against
the public interest.

Public employee unions disguise their pre-
emptive power over government behind the
forms of private organization activity. Trade
unions bargain, so why can’t they? Corporate
groups organize political contributions, so
why can’t they? But the superficial similar-
ities are fig leaves that cannot disguise the
brute takeover of democratic operations

by public employees who are supposed to
operate government for the public benefit,
not their own. The distinctions from trade
unions and corporate interests overwhelm?®
any similarities: Neither trade unions nor
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corporate interest groups seek to supplant
democratic governance and control how
government operates.

Public union agreements bear no re-
semblance to trade union agreements.

A company operating under public union
controls would collapse almost immediately,
and union members would lose their jobs.
Bargaining against government has none

of the market constraints present in trade
union bargaining, as I will shortly describe.

Trade union leaders who gave gifts or
benefits to corporate negotiators would
go to jail, as would the corporate officers
accepting the benefits. For public unions,
providing campaign support to elect officials
who must negotiate with unions is standard
operating procedure.

Unlike trade unions and corporate in-
terests, public employees owe a duty
to serve the public. Instead, public union
political organizing is aimed at securing
controls that harm the public.

Public union bargaining is infected with
conflicts of interest by both the unions and
the political leaders they support. Public
union political activity is aimed at perfecting
the conflict of interest. The scale of direct
and indirect support is different in scale
from other interest groups—often tens of
millions of dollars in a gubernatorial race.
Union campaign support goes to candidates
who take it knowing that they have a legal
obligation to negotiate with the unions. In
the recent Chicago mayoral election, over 90
percent of Mayor Brandon Johnson’s funds
came from public unions.” Res ipsa loquitur.

Democracy can’t work under these condi-
tions. The pyramid of democratic authority
has been inverted, with elected officials be-
holden to and controlled by public employ-
ees. Elected executives are disempowered by

collective bargaining agreements that immu-
nize public employees from accountability,
and mandate rigidities that guarantee public
waste, inefficiency, and, in the case of many
public schools, tragic failure.

What happened has a clear analog in Amer-
ican history: Public unions have created

a new spoils system. The operations of
government are run by the unions, for the
unions. Public unions have used collective
bargaining powers to organize a powerful
political machine—harnessing the massive
size of modern government employment

to preempt or overwhelm any effort by the
political system to take back management
control of public employees. As with the
original spoils system, public jobs have
become a sinecure, without any requirement
of skill or effort. Unlike the original spoils
system, union controls are permanent. A
new executive, from a different party, has no
authority to run government differently, with
different people.

In 2022, the city of Baltimore announced
that in 23 schools not one student was
proficient in math.?° Confronted with such
abject failure, a new mayor and school board
would change personnel, change anything.
But under union controls, they are largely
powerless.

No one in recent decades has analyzed
union controls through the lens of constitu-
tional governance. But the disempowerment
of elected officials is clear. Union controls
contravene first principles of democratic
governance, including the nondelegation
doctrine, prohibitions on conflicts of in-
terest, and duties of loyalty. But crafting
constitutional claims under federal and state
law requires reframing these and other core
principles in the unique context of public
union controls and political activity.
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B. Possible Constitutional Challenges
of Union Controls

Any challenge here will almost certainly
break new ground. Rulings of first impres-
sion will be needed to revive core democrat-
ic principles and restore democratic control
of the operating machinery of government.
But the disempowerment of democratically
elected officials is irrefutable and demands a
constitutional remedy.

There are at least five possible avenues for
constitutional challenge, all of which require
further development:

1. Infringement on Executive Power
under Article II. Under numerous consti-
tutional rulings, Congress may not infringe
on the president’s “executive power” under
Article II, including on the president’s “ex-
clusive and illimitable power of removal”*
of executive officers.?? Under these rulings,
several key provisions of the Civil Service
Reform Act of 1978, as amended, should be

unconstitutional.

2. Nondelegation. Giving public unions
statutory power of collective bargaining and
other restrictions on official authority violate
the constitutional principle against delegat-
ing official power to any private parties. “The
power of governing is a trust committed by
the people to the government,” the Supreme
Court held in Stone v. Mississippi, “no part

of which can be granted away.”” By ceding
control of operations and policymaking to
unions, executive officers are abdicating their
constitutional responsibilities and denying
citizens a responsive, representative govern-
ment.

3. Nondelegation by state and local gov-
ernments. Each state has its own version

of the nondelegation doctrine which could
potentially support claims against public
employee collective bargaining. Additionally,

nondelegation is a main goal of the Repub-
lican Guarantee Clause of Article IV of the
Constitution.?* As Madison described, a
republican form of government must neces-
sarily “be derived from the great body of the
society, not from . . . a favored class of it,”*
and therefore the Guarantee Clause would
“defend the system against aristocratic or
monarchial innovations.“?® The Supreme
Court has held on several occasions that

the Guarantee Clause is nonjusticiable as

a political question.?” But it has never been
presented with a situation where actual
governing powers have been delegated to a
private group. Moreover, a political solution
in this context is impossible precisely be-
cause of the dominating influence of unions
over the political process. Leading consti-
tutional scholars like Erwin Chemerinsky,
Akhil Amar, Hans Lindes, and others have
argued that in cases involving basic rights
and principles the Guarantee Clause must be
judicially enforceable.?

4. Corruption / Duty of Loyalty. Dem-
ocratic governance rests on a number of
core principles, including a duty of loyalty
by public employees. The duty of loyalty
owed by public employees is embodied in
federal and state law, as well as in the “take
care” and other clauses of the Constitution.
Organized political activity by public em-
ployee unions conflicts squarely with these
duties: Its purpose is to supplant democratic
governance with union controls and its
effect is to harm the public. The main lever
in union political activity is supporting the
campaigns of the officials who have a legal
obligation to make a deal with them. This
political activity is a clear breach of public
employees’ duty of loyalty. It is also a form
of corruption and should be unconstitution-
al either as a violation of citizens’ rights un-
der the Fifth and Fourteenth amendments,
or as a new constitutional doctrine against
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«Public union bargaining is infected with con-
flicts of interest by both the unions and the politi-
cal leaders they support.”

the inherent conflict of interest of public
employee political organizing.

5. Due Process / Equal Protection. Under
the due process clause, citizens should have
the right to elect officials who have authority
to serve the public good, including enforcing
the duty of loyalty by all public employees.
Under the equal protection clause, advocacy
and other interest groups should have an
equal opportunity to compete for public
benefits and resources. Instead, collective
bargaining gives public employees a priority
position over other groups and over taxpay-
ers.

Constitutional challenges to union controls
would encompass not only the statutory
grant of collective bargaining power but also
statutes and state constitutional provisions
that codify other management controls
constraining executive power. For example:

Illinois Referendum. Illinois by referen-
dum in 2022 amended the state constitution
to provide a “fundamental right to organize
and to bargain collectively . . . for the pur-
pose of negotiating wages, hours, and work-
ing conditions, and to protect [employees’]
economic welfare and safety at work,” and
to invalidate any law which “interferes with,
negates, or diminishes the right of employ-
ees to organize and bargain collectively over
their wages, hours, and other terms and
conditions of employment and work place
safety.”?

New Jersey Statute. In anticipation of the
Supreme Court holding that states could not

mandate agency fees by non-union employ-
ees, New Jersey enacted a law providing that
a school district would be liable for dues

if it discouraged teachers from joining the
union.* Other controls that have been codi-
fied include seniority, elaborate disciplinary
procedures, and limitations on performance
appraisals by managers.*

C. Federal Government: Presidential
Dislavowal of Unconstitutional Con-
trols

The Constitution in Article II provides that
“The executive power shall be vested in a
President.” Executive power is toothless, as
James Madison observed, if the President
has no practical authority over personnel: “If
any power whatsoever is in its nature exec-
utive, it is the power of appointing, oversee-
ing, and controlling those who execute the
laws.”* Those employees exist only as the
president’s surrogates because of, as George
Washington noted, “the impossibility that
one man should be able to perform all the
great business of the state.”*

The Supreme Court on numerous occasions
has reaffirmed that “an officer ... in the exec-
utive department . .. [is] inherently subject
to the exclusive and illimitable power of
removal by the Chief Executive.”* The Court
has also held that Congress may not impose
onerous conditions on the removal of “in-
ferior officers.” As the Supreme Court held
in Free Enterprise Fund v. Public Company
Accounting Oversight Board:

The Constitution that makes the Pres-
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ident accountable to the people for
executing the laws also gives him the
power to do so. That power includes,
as a general matter, the authority

to remove those who assist him in
carrying out his duties. Without such
power, the President could not be held
fully accountable for discharging his
own responsibilities; the buck would
stop somewhere else. Such diffusion of
authority ‘would greatly diminish the
intended and necessary responsibility
of the chief magistrate himself.”

The executive branch must operate with-

in goals, frameworks, and funding set

by Congress. Congress can create a civil
service system to regularize employment
and, although not free from doubt, can also
provide some mechanisms to safeguard
against arbitrary or political dismissal. But
the President must have authority to manage
how the work gets done. As the Supreme
Court said in Free Enterprise Fund:

No one doubts Congress’s power to
create a vast and varied federal bureau-
cracy. But where, in all this, is the role
for oversight by an elected President?
The Constitution requires that a Presi-
dent chosen by the entire Nation over-
see the execution of the laws.*

Under these and other rulings by the Su-
preme Court,” key provisions of the Civil
Service Reform Act are likely unconstitu-
tional infringements on “executive power:”

» The statute mandates that the executive
branch collectively bargain over “the
conditions of employment” for public
employees. Collective bargaining agree-
ments vary from agency to agency, but
they significantly impair managerial choic-
es and accountability, including grievance
procedures that make it practically impos-
sible to discipline poor performers and

requirements to negotiate over any new
workplace feature, such as training on new
software or who sits at which desk after an
office move.

Elaborate statutory disciplinary proce-
dures that put the burden of proof on
supervisors,® with multiple levels of
appeal and review that make it unrealistic
to terminate poor performers, and put
ultimate power of accountability with
arbitrators, the Merit Systems Protection
Board, and the federal courts.®

Creating an “Impasses panel” with power
to resolve disagreements that occur in
collective bargaining. For example, when
the Veterans Administration objected to

a requirement that promotions be based
on seniority, the Impasses Panel overruled
the VA4

Strict limitations on how agencies con-
duct hiring, including competitive exam-
ination requirements,” limitations on how
many senior executives can be appointed
from outside of the civil service,* and
prohibitions on hiring outside of eligibili-
ty pools.®

There are several ways a president can as-
sert executive power to reclaim managerial
control of executive branch employees.

Civil service overhaul by executive or-
der. The president by executive order could
disavow the unconstitutional mandates in
statutes and replace them with procedures
consistent with a genuine merit system.
This is not a stable framework, because

it can be undone any time by another
executive order. But it is a starting point
for reform, will no doubt be clarified or
affirmed by court challenges, and may force
Congress’s hand to take on reform.

administrativestate.gmu.edu/policybriefs
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Possible changes by executive order in-
clude:

i. Disavow collective bargaining agree-
ments. Under Supreme Court decisions
allowing the president to dismiss officers
before the end of their term, the president
might terminate the agreements effective
immediately;

ii. Terminate the Impasses Panel which
supplanted executive power to resolve
disputes with unions;

iii. Replace statutory disciplinary proce-
dures with a new, streamlined accountabili-
ty process. For example:

» To safeguard against political retribution
or arbitrary choices, provide for inde-
pendent review by MSPB or other inde-
pendent body, with written submissions.
This independent review will confirm
that there are legitimate reasons for the
action, without subjecting supervisors to
a trial or the requirement to “prove” by
objective evidence what is a judgment
call. The requirement of supervisors to
show “cause” will be limited to indepen-
dent or quasi-judicial officers.

 No legal process to review supervisory
evaluations, other than a review as de-
scribed above when there is a credible
charge of political or other retribution;

e All terminations should be approved by
department heads or other officials re-
porting to the President. Then there will
be a chain of accountability ultimately
back to voters. This may well be a consti-
tutional imperative.

iv. Expeditious and flexible hiring. Sluggish
hiring protocols mandated by Congress and
by regulation have been broadly criticized
by the Volcker Commissions and by the
Partnership for Public Service, among other

nonpartisan expert groups. While Congress
has some role in protecting the qualifications
of new hires, it cannot limit choices to a
range that prevents the President and de-
partment heads from hiring qualified public
employees.** One innovation would be to
create a second hiring track which permits
hires outside of the competitive service pro-
cedures, provided the hires are approved as
qualified by MSPB or an independent board.

Schedule F. President Trump by executive
order created a “Schedule F” in the federal
civil service, under which several thousand
civil servants would have become, in effect,
employees at will. Schedule F employees
were to be exempted from the competitive
service, allowing agency heads (some

of them presumably acting on the direct
request of the President) to appoint em-
ployees. The purpose of Schedule F was to
restore political accountability to officers
whom President Trump believed were
resisting his orders.

Schedule F was revoked by President Biden
on the basis, among others, that it created a
new “spoils system.”*

My view is that Schedule F would not solve
the problems of manageability, and only
partially deals with accountability and
does so in a way that raises concerns about
professionalism:

¢ First, the main reason for administrative
failure is not political resistance, but
unmanageability. Making senior civil
servants politically accountable does
nothing to help them manage their own
departments. Accountability needs to go
from bottom to top; as Madison put it,
an unbroken “chain of dependence ... the
lowest officers, the middle grade, and
the highest, will depend, as they ought,
on the President.”
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* My second concern with Schedule F is
a matter of fiduciary duty. Civil servants
have an obligation to uphold the law and
respond to the president’s managerial
orders. These loyalties can conflict, and
there needs to be some independent body
that prevents the president from firing a
senior civil servant who is following the
law. The Lloyd-LaFolette Act of 1912, for
example, gave the Civil Service Commis-
sion power to act as a kind of speed bump
against arbitrary decisions but it was
explicit that no hearing or evidence was
required.

D. Statutory Reforms

Public union powers are largely statutory
and can be altered or undone by statutes.
The political power of public unions makes
this unlikely, but Governor Ron DeSantis in
Florida has led changes, described below,
that weaken union grip on power.

The one successful statutory reversal of
union powers was in Wisconsin, led by
Governor Scott Walker. The legislature
removed all collective bargaining powers
except over base wages and disallowed dues
deductions while adding an annual re-cer-
tification requirement.” The Wisconsin
reforms excluded police and fire unions,
presumably because of their political clout.
The battle over the reforms consumed four
years, with unions organizing a demonstra-
tion of 100,000 people that occupied the
state capitol, a recall election of Gov. Walker,
and a criminal indictment of Gov. Walker
for allegedly misusing campaign funds in

the recall election.”® The law is currently
facing a constitutional challenge on state
and federal equal protection grounds—that
allowing uniformed services to retain collec-
tive bargaining powers while removing those
powers from other public employees should
be unconstitutional.#

The Wisconsin success is not easily repli-
cable. As noted above, Ohio governor John
Kasich succeeded in leading similar reforms,
but unions then spent millions organizing a
special referendum which, within the year,
repealed the reforms. Indiana Governor
Mitch Daniels had earlier removed collective
bargaining powers except for compensation
but collective bargaining in Indiana was not
statutory so Governor Daniels could remove
controls by executive order.

Possible statutory reforms:

* Statutes prohibiting and repealing col-
lective bargaining. Twelve states do not
statutorily authorize collective bargaining,
but a handful, such as North Carolina, pro-
hibit public employee collective bargain-
ing entirely.®® Indiana specifically forbids
collective bargaining at the state level but
leaves counties and municipalities free to
do so.”!

e Statutes limiting the topics of collective
bargaining. Indiana® and Wisconsin® only
permit bargaining over wages, so that
agreements do not impinge on officials’
authority to manage government.

e Statutes limiting bargaining to particular
employees. Wisconsin, as noted, continues

“Making senior civil servants politically accountable
does nothing to help them manage their own depart-
ments. Accountability needs to go from bottom to top.”

administrativestate.gmu.edu/policybriefs
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to allow bargaining by some categories
of uniformed services. That distinction
is now under constitutional challenge
under the equal protection clause. Texas
similarly restricts bargaining to only
police and fire unions.**

e Statutes requiring recertification of
unions. In Florida, Governor DeSantis re-
cently led a reform requiring some public
employee unions to certify every year
that at least 60 percent of the members
of its bargaining unit are dues-paying
union members; failure to do so triggers
a recertification election.”® Wisconsin
imposed similar recertification require-
ments on public employee unions.*

* Statutes prohibiting automatic dues
deduction. Florida is one of several
states with an outright ban on dues
deductions.” South Carolina prohibits
any dues collected from employees from
being paid to a national or multi-state
association or group®® and further allows
automatic dues payments only to char-
itable organizations with no lobbying
component,” effectively barring dues
deductions for any union.

e Statutes preventing school principals and
other managers from unionizing. Several
states, including Idaho, classify school
administrators, including principals, as
“management,” and thus render them
ineligible for protection under the state’s
public employee collective bargaining
rules.®®

* Statutes disallowing payments for
union-related work. Arizona prohibits
the adoption of any collective bargaining
agreement which requires or allows
paid release time. State law renders void
any agreement which has a release time
component and gives standing to any

resident of the state to enforce the bill’s
provisions.®

Conclusion

The Supreme Court in numerous decisions
has expressed concern that organized
political activity by public employee unions
could tear the fabric of democratic gov-
ernance. In the 1973 Letter Carriers case,
affirming the constitutionality of statutory
controls over public employee political
activity, the Court said:

“[T]he rapidly expanding Government
workforce should not be employed

to build a powerful, invincible, and
perhaps corrupt political machine ..

. using the thousands or hundreds of
thousands of federal employees, paid
for at public expense, to man its polit-
ical structure and political campaigns
... the political influence of federal
employees on others and on the elec-
toral process should be limited.”®

In Janus, the Court discussed at length how
union political power can undermine the
common good:

“Thle] ascendance of public-sector
unions has been marked by a parallel
increase in public spending. In 1970,
total state and local government ex-
penditures amounted to $646 per cap-
ita in nominal terms, or about $4,000
per capita in 2014 dollars. By 2014, that
figure had ballooned to approximately
$10,238 per capita. Not all that increase
can be attributed to public-sector
unions, of course, but the mounting
costs of public-employee wages, bene-
fits, and pensions undoubtedly played
a substantial role. We are told, for
example, that Illinois’ pension funds
are underfunded by $129 billion as a
result of generous public-employee

12
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retirement packages. Unsustainable
collective-bargaining agreements have
also been blamed for multiple munici-
pal bankruptcies. These developments,
and the political debate over public
spending and debt they have spurred,
have given collective-bargaining is-
sues a political valence that [previous
Courts] did not fully appreciate.”®

First Amendment jurisprudence is not
adequate to overcome the corrosion of dem-
ocratic governance by public union controls
and public union political activity. This is
why constitutional challenges based on
nondelegation, breach of loyalty, and cor-
ruption should be put before the Supreme
Court.
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