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Staffing Congress to Strengthen Oversight of the Administrative State

Thoughts on Civil Service Reform: A Tale of Two Civils
By Ronald A. Cass

Ronald A. Cass is Dean Emeritus, Boston University School of Law; Distinguished Senior Fellow, C.
Boyden Gray Center for the Study of the Administrative State; President, Cass & Associates, PC. Dean
Cass has received seven presidential appointments from five U.S. presidents. He has served fourteen
years as a member of the Council of the Administrative Conference of the United States and has been
Chair of the American Bar Association Section on Administrative Law and Regulatory Practice, Chair-
man of the Federalist Society’s Administrative Law and Regulation Practice Group, and Chairman of
the Association of American Law Schools Section on Administrative Law. Dean Cass insists that none of
these organizations should be blamed for his views even though it’s possible that stray thoughts scat-
tered throughout this paper may be congenial to one or more of them.

Executive Summary:

Decisions about how and how much to embrace civil service protections are, for the most part,
political choices, not constitutional imperatives. The Constitution gives the President control over
principal officers in the executive branch and by implication control as well over subordinates, but it
doesn’t prevent employment restrictions that advance important goals without significantly interfer-
ing with that control.

The most trenchant policy questions for potential civil service reform are: whether increasing
presidential control over employees will improve government—by making it more democratically
responsive—and whether greater executive control of executive branch decisions will increase or
decrease legislative commitments of broad policymaking authority to executive officials.

Expanding the ambit of presidential influence over personnel is desirable, to counteract significant
impediments that currently undermine the executive’s effective constitutional responsibility for
government officials, particularly in light of the small number of senior officials now subject to direct
presidential control. Significant practical concerns, however, will limit the scope of personnel sub-
ject to increased controls. And restricting the scope of executive branch policymaking power—Ilikely
to occur on statutory and constitutional grounds—should moderate concerns over expanded presi-
dential authority.

Competition is almost uniformly a hallmark
of successful systems. It works in sports to

roughly 2.2 million full-time civilian em-
ployees in the United States Government, all

identify, incentivize, and reward the best tal-
ent. It works in business in the same manner.
But government employment—certainly,
employment in the United States Govern-
ment—functions very largely in insulation
from competition. Since enactment of the
Pendleton Civil Service Reform Act of

1883,! 141 years ago, civil service employees
have been shielded against many options

for discipline or termination that routinely
are used to align workers’ incentives with
the interests of their bosses. Today, of the

but about 4,500 are covered by civil service
protections, generating lower turnover and
an older set of workers than in the broader
economy.

This system was lauded at its inception,
and episodically since, as advancing the
competence of government employees and
the effectiveness of their service. Yet, the
protections associated with the civil service
laws also have been derided as limiting the
electorate’s ability to secure changes in
policy consistent with their preferences and
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of the President to deliver those changes in
implementing the laws. Increasingly, this
complaint is associated with charges of a bu-
reaucracy with one-sided policy preferences
standing in the way of legally mandated
changes.

As argument over the current system has
increased in recent years, proposed changes
to it—excepting more workers from the Civil
Service or, heading in the opposite direction,
expanding the scope and durability of Civil
Service protections—have been put forward
in successive presidential administrations.?
Looking at the arguments over civil service,
the first set of changes seems headed in the
right direction while the second set high-
lights reasons to avoid wholesale replace-
ment of government employees exercising
significant authority. Decision on the form
and extent of these changes lies largely in
the legislature’s hands. One further reform,
noted briefly at the conclusion of this paper,
that should complement the changes (and
limits to them) being proposed: restricting
the scope of policymaking power lodged

in the executive branch should moderate

concerns over expanded presidential control.

This lies in the hands of both Congress and
the courts.

Part I describes first encounters with civil
service’s virtues and vices. Part II takes up
legal issues respecting control of govern-
ment officers. Part IIT addresses the efficien-
cy of mechanisms for control of managers
and other workers in different organizations
and settings, contrasting government with
other enterprises. Part IV suggests concerns
to be addressed in, and advice for, reform.
And Part V summarizes approaches taken by
recent U.S. administrations.

I. Personal Introduction: Pole Posi-
tions

The Starting Pole

I grew up seeing the work my father did, and
the way he handled his position, as a civil
servant. For him, both words were accurately
descriptive.

For roughly half of his 30-year government
career, spanning six U.S. presidents, he was
the only Deputy Undersecretary in the feder-
al government who was in the Civil Service
rather than being a political appointee who
formally served at the President’s—or the
Cabinet member’s—will. When the position
of Deputy Undersecretary of Labor was
created for my father, he insisted that it be
a Civil Service position. Having grown up
extremely poor, he placed a high value on
financial (here, job) security.

Yet, each time political appointees in the
Department changed, my father offered to
resign so that the new administration could
have the benefit of officers whose views on
policy aligned more fully with the political
appointees’. His offers were routinely reject-
ed. He was kept in his position because his
experience and expertise—his knowledge
of the programs and processes important to
successful navigation of the Department’s
goals—were valuable to each incoming
administration. My father took his job seri-
ously and worked hard under Democrats and
Republicans alike. He was the model civil
servant, with or without the capital letters
that designate government employees who
enjoy statutory protections.

His example marks one pole of my view of
what Civil Service can be.

Second Position

My second opportunity to think about this
topic—highlighting the opposite pole—came
during the Reagan administration. When I
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was nominated by President Reagan to serve
as a United States International Trade Com-
missioner, a friend of mine who had served
in various White House positions gave me

a copy of “Yes, Minister,” a book relating
travails of a British minister (equivalent of a
Department Head). The book’s title, used in
a BBC television series, lampooned perma-
nent employees of the British civil service
dealing with their political bosses.

In this telling, the British civil servants’ un-
derstanding of job performance was simple:
say yes, so the minister will be satisfied that
you’ll help accomplish his goals; but contin-
ue doing what you think is best. Or is least
taxing for you. No reason to make changes
that don’t suit permanent employees’ pref-
erences. After all the Minister will be gone
soon enough and, in all events, can’t really
do much to harm you. That was the rela-
tionship between civil servants and political
“bosses” that my friend wanted me to have
in mind as I took my turn in the political
appointee’s role.

Inside Looks

My own experience in government wasn’t
entirely in keeping with this second view

of the way civil service protections work.
Then again, it wasn’t entirely at odds with it,
either.

I encountered plenty of smart, thoughtful,
and open-minded government officials who
were serving before I arrived and would

be in place after I left. Many of them had
thought hard about aspects of the agency’s
mission and how to improve the agency’s
performance in accomplishing it—indeed,
many had thought about the important
issues a good deal longer and with substan-
tially more insight than I had.

That said, I also encountered plenty of other
officials who had fixed views of what the
mission of the agency was and should be and

how it should be accomplished. In more than
a few cases, those officials were less than
enthusiastic about reexamining those views
to see how they fit the statutory framework
governing the agency’s authority. These
officials, too, were there for the long haul.

Tethers and Limits

These personal experiences frame the
boundaries of what I'm willing to credit as
sensible policy for selection and control of
government officials. They suggest that dis-
cussion of civil service reform is appropriate,
because there is room for improvement, for
making more civil servants behave more like
my father and less like the characters in “Yes,
Minister.” But these experiences also sug-
gest that wholesale change isn’t necessary

to align the incentives and behavior of civil
servants with reasonable views of public
good—that is, to align them as much as is
reasonable to expect given the nature and
peculiar limitations of government adminis-
tration.

I start with personal experience because it
provides a tether to thinking about policy
questions, preventing more abstract argu-
mentation from leaving the realm of reality.
But personal experience isn’t the same

as broader based, less random sources of
information. Serious inquiry into what is
good or bad about substantial insulation of
civil servants from political control requires
understanding broader legal and policy
considerations.

I1. Law’s Order: Presidential Power
and Responsibility

Constitutional Command: First Take

Article II of the U.S. Constitution begins
with the declaration that “[t]he executive
Power shall be vested in a President of the
United States of America.”® Although some
members of the Constitutional Convention
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and other participants in the ratification de-
bates favored a plural executive, the strong
consensus was that a single chief execu-
tive—the President of the United States (not
of a legislative body nor wholly subservient
to a legislative body)—would provide the
energy and strength needed.

To be sure, the Constitution recognized that
the President would not act alone or inde-
pendently of the other branches of govern-
ment. It did not task him with making most
of the critical decisions in governance. In
domestic affairs in particular, the document
clearly gives primacy to the Congress. Even
where the President acts under legislative
instruction, he is tasked not with personally
implementing the laws—instead, he is to
“take Care that the Laws be faithfully exe-
cuted.” The importance of that commitment
of authority may be less than often assumed,
as it was sandwiched between the directions
to “receive Ambassadors and other public
Ministers” and to commission all the officers
of the United States.

The language of Article II appreciates that
those who execute the laws were to be sub-
ordinate officers in the Executive branch of
the national government. Given the vesting
clause of Article II, the obvious reading of
this structure is that these officers, being
subordinate to the President, also are subject
to his command.

But that does not make completely clear the
degree to which officials doing the imple-
menting were to be under the President’s
control. For instance, Article II also states
that the President “may require the Opinion,
in writing, of the Principal Officer in each of
the executive Departments, upon any Subject
relating to the Duties of their respective
Offices.” If the vesting clause makes all of
the officers performing executive functions
fully subject to presidential control, why

did the Framers think the President needed
express authority to secure an opinion from
department heads, the President’s most
immediate subordinates? And why specify
that the request is authorized with respect
to subjects “relating to the Duties of their
respective Offices”? Does this mean the
President cannot ask the Secretary of Trea-
sury about something outside the domain

of finance and commerce? More pointedly,
doesn’t the language of the “require Opinion
clause” signal an expectation that duties
may be committed by law to other Executive
branch officials, rather than assigned by the
President?

Constitutional Command: Second Look

Of course, separate assignment of responsi-
bility to specific officers does not necessarily
imply that the assignments—and the officials
exercising them—are free from presidential
oversight and control. But the practice does
put in issue how much Congress, in making
these assignments, constitutionally can cir-
cumscribe the processes for carrying them
out and the details of personnel selection
for the assignments. That is, how much can
Congress constrain presidential control over
personnel decisions?

Answers to that question have been given
with respect to some aspects of presidential
control over some officials, not always in
ways helpful to the matters at issue here.

In Marbury v. Madison, for instance, Chief
Justice Marshall distinguishes between

“an officer [who] is removable at the will
of the executive” and officers, like William
Marbury, who are not.* Marshall states

that Marbury was not removable by the
President, as “the law creating [his] office
gave the officer a right to hold [it] for five
years, independent of the executive.”” This
statement often is cited as evidence that
Congress can restrict presidential authority
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over executive officers however it chooses.
But Marbury does not say that in nearly so
bold a fashion. Mr. Marbury was to receive a
commission as a justice of the peace for the
District of Columbia, a position comparable
to a territorial judge rather than an officer
of the United States performing executive
functions. That context, together with Mar-
shall’s failure to make any clear statement
respecting the scope of legislative power to
insulate executive officials from presidential
control, should give pause to those reading a
broad rule into Marbury.

Similarly, the Supreme Court’s decision

in Kendall v. United States ex rel. Stokes®
often—again, wrongly—is referenced as
demonstrating that Congress can insulate
administrators’ decisions from presidential
control but not from judicial review. Kendall
involved disposition of a claim by a firm pro-
viding mail carriage service under contract
with the United States Post Office. Congress
had provided for the firm’s payment through
legislation in the nature of a private bill di-
recting funds to be drawn from the Treasury,
paid from the Post Office’s account. The re-
fusal of Postmaster General Kendall to credit
the contractor for the amount determined to
be owed was not taken pursuant to presiden-
tial direction nor would it have been thought
to be a matter of executive discretion any
more than compliance with a judicial order.

A half-century later, in United States v.
Perkins, the Court overturned the discharge
(not for cause) of a naval cadet engineer, a
recent graduate of the Naval Academy whose
commission would have issued from the
Secretary of the Navy. He had not been given
a posting and, two years after graduating,
was informed by letter from the Secretary
that, there being no position for which his
service was needed, he was being honorably
discharged. In affirming a judgment for rein-
statement with back pay, the Court, without

adding any discussion of its own, adopted
the language and decision of the Court of
Claims. After recounting the law prohibiting
discharge of military officers during peace-
time except pursuant to court-martial, the
Court of Claims (and Supreme Court) de-
clared: “[W]hen Congress, by law, vests the
appointment of inferior officers in the heads
of departments, it may limit and restrict the
power of removal as it deems best for the
public interest.” Like the cheese in “The
Farmer in the Dell,” this ipse dixit stands
alone.

Still, Perkins remains notable as a rare Su-
preme Court pronouncement on congressio-
nal authority to “limit and restrict the power
of removal.” It has been variously cited,
distinguished, criticized, and ignored in later
opinions. But it has not been overruled. Even
Moyers v. United States—Chief Justice Taft’s
encomium for presidential power over the
executive branch—conceded, citing Perkins,
that “Congress, in committing the appoint-
ment of such inferior officers to the heads of
departments, may prescribe incidental regu-
lations controlling and restricting the latter
in the exercise of the power of removal.”*®

Moreover, courts have accepted that, in
assigning authority to agencies to imple-
ment legislative programs, Congress can
craft rules for how those programs will be
implemented, including the procedures for
decision-making, the individuals autho-
rized to make decisions, and the terms for
intra-agency review as well as subsequent
judicial review. These controls over deci-
sion-making are not easily distinguished
from power over personnel decisions. The
upshot has been toleration of legislated
rules for hiring, firing, disciplining, and
compensating inferior officers that restrict
presidential control of these employees.

administrativestate.gmu.edu/policybriefs
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«In other words, even if Humphrey’s Executor survives in
some measure, the Court now plainly reads the vesting
clause of Article II as rejecting the “Yes, Minister” view
of executive branch operation.”

Constitutional Command: A Caveat

Acceptance of the basic framework for civil
service rules governing inferior officers,
however, has been coupled with increasingly
strict restraints on interference with presi-
dential control over principal officers (in the
executive branch, officers whose only real
boss is the President).

The counterpoint to this is Humphrey’s Exec-
utor, which almost 90 years ago declared that
Federal Trade (FTC) Commissioners could
be insulated against removal except for good
cause because they perform “quasi-judicial
and quasi-legislative” duties—emphasizing
that these “duties are neither political nor
executive.” But the Court acknowledged in
Morrison v. Olson that its more recent deci-
sions would not treat FTC Commissioners’
duties as non-executive,”? a statement joined
by all but Justice Scalia, whose dissenting
opinion even more strongly supported pres-
idential control of executive officials.” This
concession undermines the weight Hum-
phrey’s Executor should carry in considering
the limits of permissible personnel rules.

Although, like Perkins, Humphrey’s Executor
has not been overruled, the Court’s more re-
cent decisions in Free Enterprise Fund,”* Seila
Law,” and Arthrex'® demonstrate the justices’
strong concern for presidential capacity to
control executive officers’ conduct in imple-
menting the law. These decisions reflect the
Court’s reading of constitutional imperatives
for maintaining, first, direct presidential
control over principal officers performing

executive functions and, secondarily, pres-
idential capacity to control other officers’
performance through directions to superior
officers removable at will by the President.
In other words, even if Humphrey’s Executor
survives in some measure, the Court now
plainly reads the vesting clause of Article

IT as rejecting the “Yes, Minister” view of
executive branch operation.

Speaking of Politics

Before moving on to the “so what” ques-
tion—what does the Court’s view of pres-
idential control over the executive branch
mean in practice?>—one other set of cases
should be noted. A series of decisions from
the 1970s to the 1990s addressing state and
local government personnel practices assert-
ed that conditioning government employ-
ment on political affiliation violates the First
Amendment speech and association rights of
individuals holding—and even those aspiring
to—government positions, at least if the
government cannot articulate a convincing
justification for its use with respect to spe-
cific positions.” As with Perkins and Hum-
phrey’s Executor, this line of cases remains
technically as good law, but it is far from
clear that these decisions could bear much
weight today.

II1. Efficiency and Organization: The
Government Problem

If the Constitution’s text and Supreme Court
precedents are at odds with substantial
constraints on presidential control but don’t
make executive officers subject wholly and
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only to presidential control, what consid-
erations should inform political choices
respecting government personnel rules?
One obvious consideration is the cost and
efficacy of tools for aligning personnel’s
interests with broader organizational inter-
ests.

Solving for Shirking

An extensive literature on the economics
and management implications of organi-
zational characteristics for different enter-
prises explains the reasons why managers
are generally given extensive control over
various decisions within business enterpris-
es, including hiring and firing employees,
and why particular organizational structures
develop in particular contexts.®® Every par-
ticipant in a collaborative venture involving
multiple individuals has an incentive to
shirk responsibility in some dimension. Yet,
teamwork is ubiquitous because mecha-
nisms exist to improve individual incentives,
reducing shirking and making team produc-
tion more efficient.”

The mechanisms that succeed in solving
problems such as shirking (often referred

to generically as “monitoring”) are most
successful where there is (1) a common

goal for the enterprise and (2) a setting

that promotes efficiency. The most obvious
examples come from business competition.?
Businesses in private enterprise economies
seek to maximize profits, which are returned
to the residual owners of the enterprise and,
where successful, also tend to correlate with
increased rewards to others. The monies
earned by the enterprise are easily divisible
in ways that facilitate organization features
rewarding managers for adopting systems of
compensation and production that reduce
the combined costs of shirking and monitor-
ing—that is, features that enhance efficiency.

Notably, the norm in competitive business

environments is that employees may be
terminated at will. Although large enterprises
often develop some form of tenure (through
contracts that provide greater payouts for
termination or restrictions on the basis for
termination), competitive forces also con-
strain the degree to which this occurs—as
shown, for instance, by the movement of
facilities from locales with strong legal
protections for restrictive union practices to
locales with weaker protections.!

Nonprofits’ Problem

Understanding differences between more
and less efficient enterprises requires
consideration of differences in both goals
and settings. Nonprofit enterprises—those
without residual owners of profits earned
by the enterprise—benefit from efficiency,
but different institutional goals and different
constraints on monitoring their achievement
make nonprofit enterprises less attentive to
some aspects of efficiency that are critical to
success in the profit-seeking world.?

Consider, for example, competition among
educational institutions, which turns in sub-
stantial measure on perceptions of prestige.
Unlike money, prestige isn’t easily divisible,
and it doesn’t correlate easily with the
excess of income over expenditure. Further,
those who donate money to a nonprofit
institution often lack ready mechanisms

for assessing the effects of their donations.
Money generated by nonprofit enterpris-
es—a category that includes some very
large and financially successful entities—of-
ten is spent on facilities and personnel in
greater proportion than entities with resid-
ual ownership of funds.?

Government’s Special Version

Government enterprises have two addition-
al characteristics that reduce incentives to
function efficiently.

administrativestate.gmu.edu/policybriefs
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The first efficiency-reducing characteristic
is that government is less dependent than
other enterprises on direct validation of
the quality of its performance. After all,
governments possess the power to coerce
support through imposition of taxes and
tax-like burdens of various sorts.

The second characteristic concerns com-
petition. As Charles Tiebout famously ex-
plained, competition of a sort exists among
governmental units (particularly at the
local level),* but this competition tends to
be muted in comparison to the more visible
and more immediately effective competi-
tion among businesses. Professor Tiebout’s
primary contribution was recognizing that
individuals’ movement among localities
imposes some competitive constraints on
government decision-making and facilitates
the correlation of individuals’ preferences
and decisions respecting each government’s
basket of services and taxes.

Tiebout also recognized, however, that
factors such as the cost of moving from

one locale to another impose significant
constraints on the magnitude of the “vot-
ing with the feet” effect. While this effect
increases the correlation of residents’ pref-
erences with governments’ decisions, the
correlation weakens as the size of the gov-
ernmental jurisdiction rises. Thus, Tiebout’s
competitive effect exists even for national
governments (especially for large businesses
and some high-wealth individuals), but it
does relatively little to match individuals’
preferences with nations’ policies, much less
produce efficient provision of government
services.

In the absence of strong pressures to con-
form government functioning to voters’
interests, those who manage and work in
government agencies can be expected to
pursue goals that are more self-interested.
Although there is not a consensus on what

these are, three likely candidates have
emerged.

First, as Bill Niskanen postulated, those with-
in the agency have incentives to increase the
agency’s budget.” The theory of the bud-
get-maximizing bureaucracy understands
increased funds as expanding options for ac-
tivities that are consistent with the agency’s
stated goal but in ways that raise the visibil-
ity and importance of those overseeing and
working at the agency. For example, larger
budgets are consistent with expenditures on
things that make life better for those at the
agency, including larger offices, better office
locations, more luxurious appointments
(such as wood paneling, more and better
furnishings, etc.), increased support staff,
and more opportunity to travel.

Second, the agency may pursue ideological
interests that are embraced by those guid-
ing and working at the agency. These inter-
ests, again, are likely to be broadly compat-
ible with the stated mission of the agency
but push the boundaries of agency authori-
ty to (or beyond) the legal limits of that au-
thority. Ideologically motivated actions may
be observed in any agency, including main-
line departments such as the Department
of Labor or Commerce or Education as well
as stand-alone agencies or bureaus such as
the FTC or the Environmental Protection
Agency (EPA).* Indulgence of ideological
preferences is apt to be most visible and
most frequent in agencies with narrower,
more focused regulatory mandates, such as
the EPA or FTC. Although the most obvi-
ous examples involve expansion of agency
authority, ideologically driven actions also
can involve efforts to reduce the scope of
agency authority.” In addition to serving
agency personnel’s ideological interests,
these actions may also advance agency of-
ficials’ interests in career advancement by
currying favor with specific legislators.?®

10
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Third, agency personnel may pursue ap-
proaches that increase slack. This could
include actions that reduce workload for
individual officers, extend time frames for
completing tasks, permit pursuit of particu-
lar initiatives of personal interest, or advance
other personal interests. These actions
reduce efficiency and increase the cost of
government activity.?’

Implications for Personnel Rules

The constraints that clear goals (especially
goals correlated with profit-maximizing) and
competition’s discipline impose on business
enterprises are consistent with substantial
managerial freedom over personnel deci-
sions and work assignments. The benefits of
such freedom for nonprofits and, especially,
governments, however, are less clear, at least
when viewed strictly in terms of efficiency.
As explained above, the absence of efficien-
cy-enhancing incentives means that man-
agerial goals, if more fully enabled, might
move the enterprise’s operation toward or
away from greater efficiency. How much that
matters depends on the political value of
efficiency and other goals.

IV. Reform Concerns: Sclerosis, Run-
aways, Whiplash

Moving from understanding the context to
implementing decisions requires identify-
ing problems with the current government
personnel system and appropriate steps to
address them. What follows is a very short
set of important inputs to this analysis.

Two concerns auguring for reform are scle-
rosis and runaways. On the other side of the

“reform versus don’t reform” scale, whip-
lash pulls the other way. Finally, would-be
reformers should consider one design rule:
simplicity.

Sclerosis

First, sclerosis. Naturally, the start of any en-
terprise is accompanied by enthusiasm and
energy. But over time these qualities fade
unless kept alive by some type of pressure.

As already noted, in the business world, that
is the pressure to beat the competition and
to make more money for the owners, who in
turn often tie the managers’ and employees’
compensation to profit-making success.

In government, the sources of enthusiasm
and energy tend to be new leadership at

the top—almost invariably the product of a
change in administration.

The “Yes, Minister” side of government—
civil servants who are reluctant to alter what
they do and have been doing—however,
often produces a sort of institutional harden-
ing of the arteries. The unarticulated mantra
is: “We know better. We’ve been at this a
long time. Don’t tell us we need to change.”

Of course, the bureaucrats may be right.
They may be acting in ways more consistent
with—or using more efficient means of
implementing—the law than the directions
new leadership brings. Almost certainly, the
bureaucrats know more about some of the
problems the agency faces.

But to the extent that statutory authority
gives scope for discretion, those appointed
by a new administration (linked to recent

“In government, the sources of enthusiasm and en-
ergy tend to be new leadership at the top—almost in-
variably the product of a change in administration. ”

administrativestate.gmu.edu/policybriefs

n



POLICY BRIEF

electoral choices) are better positioned to
align the bureaucracy’s functioning with
larger goals and to inject energy into its
work.

Unlike the judiciary, which is purposely in-
sulated against popular pressures—because
it makes retrospective decisions rewarding
or punishing prior private conduct—the
President’s control over executive deci-
sion-making and personnel is broadly con-
sistent with constitutional design. Faster,
more consistent, and even more legally
appropriate decisions often will follow
from tying worker’s interests to presidential
energies. This makes the sclerosis concern
important to personnel rules.

Runaways

My second focus would be runaways. The
fact that implementation of the laws fre-
quently provides scope for judgment does
not make all judgments on how to imple-
ment the laws lawful. People drawn to work
at an agency often are true believers in a
conception of the agency’s mission. This
can produce pressure toward a mission the
agency is not given unbridled authority to
pursue.

Hence, for example, those who advocate
almost any goal—government regulations
in pursuit of lower emissions of pollutants
or of greenhouse gases; greater dispersion
of communications technologies to geo-
graphically dispersed, more rural, or less
affluent potential users; greater safeguards
against misleading investors—often slight
competing concerns. That will affect their
analysis of the agency’s legal mandate and
how to exercise whatever discretion has
been given to implement the mandate.

The bottom line here is that reform of
government personnel rules should help
reduce risks that agency decisions ignore

or undervalue concerns more obvious to
or more heavily weighted by politically
responsive managers.

Whiplash

Another thing to keep in mind is the danger
of whiplash—making it too easy to change
institutional course without considering the
costs of frequent changes. The interests at
stake here are those of individuals and enti-
ties who deal with the government, whose
businesses or personal lives are affected by
what government does and how it does it,
and who make plans based on predictions
about what rules they’ll have to live by.

Adjusting agency behavior to changed
political mandates is beneficial, but adjust-
ing too often and too fast imposes costs on
a range of people who value predictability.
This is the other side of sclerosis, its offset-
ting problem.

Just as it’s natural for people who have
been at a task for a long time to overvalue
the benefits of continuity (both personal
and public), it’s also natural for those who
are new to a task to overvalue the benefits
of change. Of course, where the broader
public has sharply divided views of what to
do with respect to a given set of issues, any
change in presidential administration may
give impetus to an about-face on matters
subject to significant regulatory discretion.

This problem is best addressed by insisting
on statutory instructions that give less
scope for administrators to exercise expan-
sive power in shaping legal rules. The real
focus for this concern should be on stat-
utory design and on judicial rules on del-
egations of authority. But anyone crafting
personnel rules should keep this concern in
mind as well.
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Simplicity

Finally, in looking at potential reforms it’s
important not to shoot for perfect decisions
on each person or group of people working
for the government. Perfection is costly, da-
ta-dependent, and requires consideration of
too many variables to be likely to produce
the outcomes desired. Simple solutions tend
to be better.*

The right question generally is not how

to achieve the perfect amount of some-
thing—here, of control by principal officers
or other politically-sensitive executive
officials. Instead, it is how to achieve the
optimal trade-off between different goals,
each of which entails different costs.

Professors Mathew McCubbins and Thomas
Schwartz captured a version of this thought
in the context of congressional oversight of
agency operation, contrasting police patrols
with fire alarms as means of identifying and
responding to problems.* Police patrols

try to prevent problems or to identify them
before they become especially problematic.
Fire alarms signal that a problem is already
occurring. In some settings one approach—
ex ante monitoring in hopes of prevention
or ex post reacting in hopes of a quick
cure—is better than the other.

In the personnel realm, reliance on pa-
tronage—or at least some version of
appointment and removal authority that
can account for likely sympathy to an ad-
ministration’s priorities—is apt to increase
responsiveness to the current adminis-
tration. In contrast, civil service systems
tend to increase expert skills with respect
to current procedures, understanding of
the array of problems that exist in specific
areas (though not necessarily the best way
to address them), and some types of anal-
ysis. Whatever the right balance between
patronage and civil service approaches, the

current allocation of roughly two-tenths
of a percent of government employees not
subject to civil service protections almost
certainly is too low.

V. Dueling Plans: Schedule F and “F
That!” Response

Schedule F: The Plan

The first shot in the current battle over
potential changes to government personnel
rules was President Trump’s proposal to
create a new Schedule F for specified fed-
eral civilian employees. That proposal did
not, in itself, create any new positions or
shift positions from civil service protected
status to unprotected status. Instead, it
directed heads of executive branch agencies
to review positions within each agency
and identify “positions ... of a confidential,
policy-determining, policy-making, or
policy-advocating character” but “are not
normally subject to change as a result of a
Presidential transition.”®? For any of those
positions, the agency head is then instruct-
ed to apply to the Director of the Office of
Personnel Management (OPM) to classify
those as positions as being part of a newly
created Schedule F.*

These reclassifications would increase the
freedom of agency heads and their imme-
diate subordinates—who tend to be hired
through political processes and whose
appointments generally terminate with the
end of an administration—to use political
considerations to hire the next tier of
high-ranking policy-making and policy-ad-
vising officials (and others who have privi-
leged access to the higher-ranking political
appointees’ confidential information). At
the same time, the people on Schedule F
would be safeguarded against a large array
of potentially adverse decisions on the basis
of considerations that might be deemed
improperly discriminatory, among other
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things.**

President Trump’s order did not specify
the number of positions that would become
Schedule F positions. Some critics claimed
tens of thousands of jobs would be changed
from civil service to political appointments,
even if not required as a matter of law. No
doubt, some agencies closely tied to the
President—the Office of Management and
Budget (OMB), for example, a relatively
small entity within the Executive Office

of the President—would want to make a
significant proportion of agency positions
essentially shadow political ones. But given
the difficulty of screening and hiring large
numbers of people to relatively high-level
government positions, it’s likely the numer-
ical impact across the government wouldn’t
be nearly so great as feared—or hoped.
Instead, the effect of the Trump initiative
would be qualitative more than quantita-
tive. In all events, the quick demise of the
Schedule F executive order means that, for
now, there isn’t a definite answer to “how
far does it go?”

Anti-Schedule F Initiative

The Biden administration reversed Pres-
ident Trump’s Schedule F plan, which it
characterized as “designed to be broad and
numerically unlimited” and suggested that
it was also intended to permit politically
committed officials to be hired without
demonstrating competence at the assigned
tasks and then to “burrow” into their po-
sitions in the agency for the long term.*
President Biden’s Executive Order and
OPM rulemaking criticized the Schedule

F plan as contrary to statutes respecting
government personnel, less likely to result
in having employees with “the appropriate
temperament, acumen, impartiality, and
sound judgment,” and potentially “discrimi-
natory in application.”*

The OPM rulemaking went on to announce
steps to enhance limitations on political
officials’ control of federal workers. These
include new limitations on reclassifying
positions as belonging to a different service
classification. In addition, the rulemaking
declares that “employees who are moved
from the competitive to the excepted
service, or from one excepted service
schedule to another, retain the status and
civil service protections they had already
accrued.” In short, the Biden plan, so far as
limiting presidential authority over federal
workers goes, is “status quo plus.”

Hitting the Target?

The contrasting inclinations of the Trump
and Biden approaches say more about the
sense each President, and each presidential
administration, has respecting the fit be-
tween current officials’ compatibility with
particular approaches to government. The
Biden approach accepts present officials as
sympathetic and well-suited to the adminis-
tration’s priorities—likely to agree with the
President’s policy preferences and diligent-
ly to advance them. It aims to reinforce

the current system and “Trump-proof™ it,
increasing the difficulty of future efforts

to diminish restrictions on presidential
control. This approach doesn’t suit politi-
cal administrations that are committed to
changing priorities in government so far as
legally committed discretionary authority
permits. It isn’t concerned with sclerosis
or runaways, though it is consistent with
concerns over whiplash—that is, when
someone else is holding the whip.

The Trump approach, in sharp contrast,
seeks a way around current limitations on
presidential control of government officials,
reflecting frustration at efforts to change
course in much of the administration of

the laws. This suits the views of many
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political appointees who try to move agency
decisions in a different direction, addressing
both sclerosis and runaway concerns. But
the Trump approach associated with Sched-
ule F doesn’t present clear boundaries to
political appointees’ power. Its limitations
are more practical than legal. Those limita-
tions are still significant, and the time frame
within which presidential administrations
function will act as a significant impediment
to change even with the most congenial legal
framework.

It is worth noting that much of our frame-
work of government is designed to slow
and temper change. Current legal rules and
administrative implementation of them,
however, don’t necessarily slow change

in ways consistent with constitutionally
prescribed mechanisms. That’s the point
of the concerns sketched in Part IV. A path
for needed reform can and should fit con-
stitutional priorities as well as presidential
preferences while tempering the concerns
articulated here.

VI. Conclusion

Lord Salisbury—the on-again, off-again U.K.
Prime Minister at the end of the nineteenth
and beginning of the twentieth centu-
ries—reportedly declared, in response to a
demand for reform: “Don’t speak to me of
reform. Things are bad enough as they are.”
That may be the right attitude to bring to
most efforts to change American govern-
ment.

When it comes to the civil service, however,
it is hard to say that there is no room for
improvement or that making top-level poli-
cymakers and advisers more susceptible to
presidential control is generally ill-advised.
Consider Justice Scalia’s dissent from the
Court’s 1990 decision in Rutan v. Republican
Party of Illinois, the last notable case as-
serting a constitutional inhibition to basing

government employment decisions on party
affiliation. Joined by Chief Justice Rehnquist,
Justice Kennedy, and (in the major analytical
parts of the dissent) Justice O’Connor, Scalia
attacked the entire edifice on which the
earlier decisions rest. His opening lines give
the flavor of his position:

Today the Court establishes the consti-
tutional principle that party membership
is not a permissible factor in the dispen-
sation of government jobs, except those
jobs for the performance of which party
affiliation is an “appropriate require-
ment.” It is hard to say precisely (or even
generally) what that exception means,
but if there is any category of jobs for
whose performance party affiliation is
not an appropriate requirement, it is the
job of being a judge, where partisanship
is not only unneeded but positively
undesirable. It is, however, rare that a
federal administration of one party will
appoint a judge from another party. And
it has always been rare. Thus, the new
principle that the Court today announces
will be enforced by a corps of judges
(the Members of this Court included)
who overwhelmingly owe their office to
its violation. Something must be wrong
here, and I suggest it is the Court.?®

Scalia goes on to note that as the use of
patronage instead of a merit-oriented system
of staffing government at all levels declined,
complaints about the inability of govern-
ment to accomplish its assigned tasks have
grown.*

Scalia’s Rutan dissent should give pause
not only to creating a legal right requiring
the abandonment of historically accepted
approaches to governance, but also to
policy-based frameworks built on similar
instincts. The use of patronage to some de-
gree, small or large, has historical pedigree
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and arguable advantages over a civil service
system (or as an adjunct to it), encourag-
ing political participation and supporting
political competition.

In the main, how and how much to embrace
civil service protections are, at best, politi-
cal choices, not legal imperatives. The most
trenchant questions are: whether steps that
increase presidential control over civilian
employees will improve government—es-
pecially making it more democratically
responsive at the broad policy level—and
whether greater executive control of ex-
ecutive branch decisions will increase or
decrease legislative commitments of broad
policymaking authority to executive offi-
cials.

Recent legal developments don’t answer
these questions, but developments in two
arenas may tilt the practical-political cal-
culus toward change. Judicial decisions are
increasingly skeptical of untethered statu-
tory grants of policymaking authority and
of judicial review rules that bolster such
authority, as evidenced by recent decisions
on “major questions”® and pending cases
respecting deference.” The Supreme Court
also has offered hints that it may be more
willing to hold delegations of broad deci-
sional authority contrary to constitutional
command.*

These developments, and what they might
portend for future actions by Congress as
well as the courts, should give solace to
reformers worried about expanding pres-
idential power. While there are incentives
for Congress to delegate difficult decisions
to others, political changes as well as ju-
dicial ones may provide counterweights,
increasing resistance to broad delegations
of discretionary authority. At least from the
standpoint of concerns over a too-powerful
executive branch under too-strong presi-

dential control, this might be the ideal time
for civil service reform.
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