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Executive Summary: No statute pursues its objective at all costs. Congress is far more chary when granting authority
to administrative agencies. Yet, many judges have relied on the goals of the Clean Water Act when interpreting the
definition of “navigable waters.” Adopting the same approach, in 2015 EPA even relied on scientific studies of dispersal
of biological material through animals and birds to help support a broad definition of “water of the United States.” This
purposive approach to Clean Water Act jurisdiction is not supported by the text, structure, or historical context of the
Clean Water Act.

In January 2001, the U.S. Environmental Protection Agency (EPA) developed a proposed
rule that was intended to require permits for
communities that, under contracts, send their
sewage to larger, consolidated municipal treatment systems for treatment and discharge. At
the time I was the staff director for the Water
Resources and Environment Subcommittee of
the House Transportation and Infrastructure
Committee. EPA Office of Water staff came to
the Hill to brief congressional staff on their
proposal. I pointed out to the EPA staff that,
because the “satellite communities” did not
discharge pollutants into navigable waters from
their municipal sewer systems, EPA could not
require them to obtain permits. The EPA staff
acknowledged that point but defended EPA’s
proposal saying, “but it’s the right thing to do.”1
No statute grants an executive branch agency the authority to take whatever action they
believe to be “the right thing.” Most statutes
are legislative compromises that prescribe in
detail the authorities granted. Conversely, no
statute need enumerate the authority that is
not granted and need not proscribe actions that
fall outside the reach of the executive branch.
Executive branch agencies have only the authority granted to them by Congress. Environmental
laws, in particular, often rely on state and local
authorities to establish locally and regionally
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appropriate measures to address situations outside the scope of federal law.2
Despite the structure of our Constitution,
with separate branches of government, and the
federalism structure of many statutes, we continue to see attempts by agencies to go beyond
their authorities in order to “do the right thing.”
These attempts may be bolstered by less than
precise use of language in legislative texts or
even deliberate ambiguity by legislative drafters
seeking the appearance of consensus. These
attempts also may be validated by federal judges, swayed by their own personal policy inclinations.
In fact, some jurists have openly embraced
the notion that they can create law through
judicial interpretation to advance an agency or
even a personal view of “the right thing” unless
expressly prohibited. This “purposive” approach
would require legislative drafters to not only
prescribe authorities granted by Congress, but
also to enumerate all the actions that are proscribed.3 That is not how laws are drafted, nor
should it be how they are interpreted.

Debate over the Jurisdictional Reach of
the Clean Water Act
One statutory term that has fallen victim to
“purposivism” is the definition of “navigable
waters” under the Clean Water Act (CWA).
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“Despite the structure of our Constitution, with separate branches of

government, and the federalism structure of many statutes, we continue to
see attempts by agencies to go beyond their authorities in order to
“do the right thing.”
The CWA’s regulatory authority only applies
to “navigable waters,” which are defined in the
statute as “the waters of the United States.” As
many courts have noted, the definition is ambiguous.4 Accordingly, the jurisdictional reach
of the Act has been the subject of much debate
and interpretation.
In the Solid Waste Agency of Northern Cook
County (SWANCC), Justice Rehnquist opined
that whatever this definition means, it must
have something to do with navigable water.5 In
Rapanos, Justice Scalia opined that, to be regulated, water that flows to navigable water must
be present at least regularly.6 In Sackett, Justice
Alito chastised Congress for failing to provide
the needed clarity.7
Some jurists have argued that the Act regulates any water if such regulation would advance
the Act’s goal of restoring and maintaining “the
chemical, physical, and biological integrity of
the Nation’s waters.”8 For example, in his Rapanos concurrence, Justice Kennedy held that
wetlands that “significantly affect the chemical,
physical, and biological integrity of other covered waters more readily understood as ‘navigable’” fall within the definition of “navigable
waters.”9
Since the 2006 Rapanos decision, advocates,
EPA, the Corps of Engineers, and the Department of Justice have used Justice Kennedy’s
Rapanos concurrence to embrace a purposive
interpretation of the words “waters of the
United States.” The argument goes as follows:
federal jurisdiction over water is as broad as
the objective of the CWA set forth in section
101(a) (stating that the objective of the Act is “to
restore and maintain the chemical, physical and
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biological integrity of the Nation’s waters”).
Continuing the logic: a “significant nexus” to
navigable water can formed by any chemical,
physical, or biological connection.10 To support
applying this logic by rule thereby avoiding the
need to demonstrate a “significant nexus” on a
case-by-case basis, EPA conducted a literature
search of connections and unsurprisingly found
all water is connected, including through dispersal of biological material by the movement of
birds and mammals.11 This factual conclusion is
undisputedly supported by science.12 However, it
does not necessarily follow that any water that
is connected to a navigable water must also be
subject to federal jurisdiction.
The leap from the factual conclusion that all
water that is connected to the legal conclusion
that physical, chemical, and biological connections are sufficient to establish federal jurisdiction is not supported by the text, structure,
or historical context of the CWA. First, this
argument turns an objective into a jurisdictional
statement, despite admonitions against doing
so by the Supreme Court.13 Second, it violates
a standard canon of statutory interpretation
by reading the terms “chemical, physical, and
biological integrity” in section 101 of the Act to
refer to the scope of waters to be protected even
though in the seven other places where that
phrase is used in the Act, it refers to the level
of protection for the waters that are subject to
the Act.14 Even Justice Kennedy considered this
broad interpretation of his “significant nexus”
test to be an overreach.15
While the definition of “navigable waters” in
the CWA is “notoriously unclear,” that fact does
not mean that a reviewing court must abandon
the text and go elsewhere in search of meaning.
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The court could interpret the term “waters of
the United States” in its historical context.16

The 1972 Amendments to the CWA: the
Oral History
Lester Edelman was the majority (Democrat)
counsel for the House Public Works Committee
during the development of the 1972 Amendments to the CWA. In 2017, he gave an interview
in which he stated that he, Leon Billings (Democrat majority counsel for the Senate Public
Works Committee) and Thomas Jorling (Republican minority counsel for the same) invented
the definition of navigable waters at the 11th
hour faced with the impending adjournment of
the 92nd Congress and the need to complete the
Conference Committee negotiations between
the House and Senate on the 1972 amendments
to the CWA in time to overturn the expected Presidential veto.17 Mr. Edelman claims he
proposed the enacted definition to signal that
jurisdiction extended beyond traditional navigable waters, but without saying how far beyond.
Mr. Edelman’s description of the development
of the definition of “navigable waters” is supported by Mr. Billings and Mr. Jorling. In the
eleventh of a series of lectures they delivered
at Columbia University on “Origins of Environmental Law” they agreed that Mr. Edelman
proposed defining navigable waters as “waters
of the United States.”18 Mr. Billings said that the
House and Senate staff could not agree on a
definition that achieved the Senate goal of regulating non-navigable tributaries of navigable
waters, so they punted and left it to the courts.19

As described by Mr. Billings and Mr. Jorling,
the Senate wanted to prevent degradation of
navigable waters and to do so believed that
discharges of pollutants into surface waters
upstream of navigable waters needed to be
regulated.20 They both believed that the Senate
position was affirmed by Justice Scalia’s opinion
in Rapanos and were amazed that the Supreme
Court went that far.21 Mr. Jorling also was concerned with the constitutional basis for CWA
jurisdiction and believed that reaching further
into the business of ordinary life could amount
to a regulatory taking.22
On November 17, 2015, Mr. Billings and Mr.
Jorling sat for an interview with the Environmental Law Institute (ELI) for an oral history
project.23 In that interview, Mr. Billings repeated
the view that Justice Scalia’s Rapanos opinion
“certainly exceeds anything I thought we would
get out of the courts.”24 Mr. Billings again repeated that view in an article that he wrote for the
Maine Law Review in 2015 honoring his former
boss, Senator Muskie.25 The article says: “the
Supreme Court has acknowledged a scope that
is at least as far as we had imagined and, in my
view, broader than we had reason to hope.” In
the ELI interview, Mr. Billings further said that
at the time of their negotiations the House and
Senate staff had believed that scope the federal
jurisdiction authorized by the 1972 amendments
was more constrained than the scope identified
in SWANCC and Rapanos.26
In the 2015 ELI interview, Mr. Billings said he
recalled a specific discussion with the members
where they said a nondraining wetland or pond
was not a navigable water. He said the members

“One statutory term that has fallen victim to ‘purposivism’ is the defini-

tion of ‘navigable waters’ under the Clean Water Act (CWA). The CWA’s
regulatory authority only applies to ‘navigable waters,’ which are defined in
the statute as ‘the waters of the United States.’ As many courts have noted,
the definition is ambiguous.”
administrativestate.gmu.edu/policybriefs
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“The oral history of the 1972 Amendments to the CWA does not support

a broad or “purposivist” interpretation of the term “waters of the United
States.”
wanted to avoid claiming jurisdiction over
isolated waters, noting concerns over constitutional limitations.27
The oral history of the 1972 Amendments to
the CWA does not support a broad or “purposivist” interpretation of the term “waters of the
United States.”

The 1972 Amendments to the CWA:
the Written History
The oral history of the 1972 Amendments to
the CWA is supported by the written history.
In the 92nd Congress, the Senate bill to amend
the Federal Water Pollution Control Act, S. 2770,
defined navigable waters in section 502(h) to
include tributaries: “The term ‘navigable waters’
means the navigable waters of the United States,
portions thereof, and the tributaries thereof,
including the territorial seas and the Great
Lakes.” The Senate Committee Report explained
that the Senate’s intent was to give EPA broader
regulatory authority over the discharge of pollutants than the existing (1965) law:
The control strategy of the Act extends
to navigable waters. The definition of this
term means the navigable waters of the
United States, portions thereof, tributaries
thereof, and includes the territorial seas
and the Great Lakes. Through a narrow
interpretation of the definition of interstate
waters the implementation [of the] 1965
Act was severely limited. Water moves in
hydrologic cycles and it is essential that
discharge of pollutants be controlled at the
source. Therefore, reference to the control
requirements must be made to the navigable waters, portions thereof, and their
tributaries.28
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The House moved its legislation to amend
the Federal Water Pollution Control Act after
the Senate passed S. 2770. The House bill, H.R.
11869, defined navigable waters in section 502(8)
of the bill without referring to tributaries: “The
term ‘navigable waters’ means the navigable waters of the United States, including the territorial seas.” Although not reflected in the language
of the bill, the House report explained that the
committee’s intention was to displace existing
EPA and Corps of Engineers interpretations of
the term “navigable waters of the United States”
that the House committee believed to be too
narrow because they excluded wholly intrastate
navigable waters.
One term that the Committee was reluctant
to define was the term “navigable waters.”
The reluctance was based on the fear that
any interpretation would be read narrowly.
However, this is not the Committee’s intent. The Committee fully intends that the
term “navigable waters” be given the broadest possible constitutional interpretation
unencumbered by agency determinations
which have been made or may be made for
administrative purposes.29
The Conference Report for the 1972 Amendments similarly said: “The conferees fully intend that the term navigable waters be given the
broadest possible constitutional interpretation
unencumbered by agency determinations which
have been made or may be made for administrative purposes.”30
Three administrative “agency determinations”
were in effect at the time of the 1972 Amendments to the CWA. In 1968, the Corps of
Engineers had adopted an interpretation of the
term “navigable waters” that did not did not
include navigable waters of a state, which,
January 2022
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although navigable, are not “by uniting with
other waters, a continued highway over which
commerce is or may be carried on with other
states or foreign countries in the customary
modes in which such commerce is conducted
by water. 33 CFR § 209.260 (1968) (33 Fed. Reg.
18,670, 18,692, Dec. 18, 1968). A December 9, 1971,
EPA General Counsel opinion similarly refused
to include inland lakes within the scope of
“navigable waters” even if they linked to rail or
automotive transportation systems, determining
that there must be a water connection between
states. U.S. EPA, Office of General Counsel,
A Collection of Legal Opinions, Vol. 1, at 400
(General Counsel Opinion, “Definition of Navigable Waters,” Dec. 9, 1971). Finally, according
to a May 1972, EPA Office of General Counsel
“Primer on the Law, Evidence, and Management of Federal Water Pollution Control Cases,”
“navigable waters” are waters that are navigable
in fact or waters that have been or could be
made to be navigable in fact while “navigable
waters of the United States” are the narrower
set of navigable waters that could be used as a
highway for interstate commerce. EPA Primer,
at Appendix A (citing cases including Utah v.
United States, 403 U.S. 9 (1971) (“The lake was
used as a highway and that is the gist of the federal test.”). Congress overturned these “agency
interpretations” in 1972 with a new definition of
“navigable waters.”
As suggested by Mr. Edelman, the Conference Report for the 1972 Amendments defined
navigable waters as “the waters of the United
States.” Senator Muskie, who was chairman of
the Senate subcommittee with jurisdiction over
the CWA, provided an explanation of the new
definition as follows:
It is intended that the term ‘navigable waters’ include all water bodies, such as lakes,
streams, and rivers, regarded as public navigable waters in law which are navigable in
fact. It is further intended that such waters
shall be considered to be navigable in fact
when they form, in their ordinary condition
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by themselves or by uniting with other
waters or other systems of transportation,
such as highways or railroads, a continuing
highway over which commerce is or may
be carried on with other States or with foreign countries in the customary means of
trade and travel in which commerce is conducted today. In such cases the commerce
on such waters would have a substantial
economic effect on interstate commerce.”31
Remarks on the House floor, by Congressman
Dingell provided a similar explanation and was
careful to point out that the 1972 Amendments,
unlike the 1965 Act, regulate portions of waters
that do not cross a state or international boundary. Congressman Dingell noted that the full
extent of Commerce Clause jurisdiction can
extend to intrastate waters if they are a link in a
channel of transportation.32
Shortly after the 1972 Amendments, jurists
began to cite this legislative history to support
the idea that CWA jurisdiction is co-extensive
with Congress’ Commerce Clause authority.33
However, that interpretation is not supported
by the contemporaneous understanding of the
amendments. In fact, at the time of the 1972
Amendments, it was understood that CWA jurisdiction did not extend to intrastate, non-navigable water. For example, in its 1973 report to
the President and Congress, the congressionally
chartered National Water Commission identified jurisdiction over intrastate, non-navigable
water as a gap in federal regulation.34
The draft report issued in 1971 and the final
report issued in 1973 (after the 1972 Amendments to the CWA became law) both recommended that isolated wetlands be regulated by
states to fill this gap.35
This historical context makes it clear that the
term “navigable waters” remains bound by Congress’ authority over transportation.36 Accordingly, giving the “broadest possible constitutional interpretation unencumbered by agency
determinations which have been made or may
be made for administrative purposes” to the
7
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“If past is precedent, the definition of waters of the United States will return to the Supreme Court.”
term “navigable waters” simply means the term
includes waters that “by uniting with other waters
or other systems of transportation” are part of an
interstate transportation system. This focus on
Congress’ traditional transportation-based authority over navigable waters was adopted by the
Supreme Court in SWANCC, rejecting expansion
of CWA jurisdiction to isolated, intrastate, waters
based on use by migratory birds, endangered species, or for irrigation.37
At the time of the 1972 Amendments, it also was
settled law that Congress’s jurisdiction over navigable waters included authority to protect such
waters from pollution, supporting jurisdiction over
tributaries as well.38 This view was adopted by
Justice Scalia in his plurality opinion in Rapanos,
which recognized CWA jurisdiction goes beyond
navigable waters and extends to non-navigable
tributaries.39
In 2003, after the Supreme Court’s ruling in
SWANCC, EPA and the Corps continued to claim
they had authority to exercise federal jurisdiction
over hydrologically isolated waters and wetlands
on a case-by-case basis, interpreting SWANCC to
preclude only certain uses of water as a basis for
jurisdiction.40 However, this claim was more theoretical than real. In 2014 the U.S. Fish and Wildlife
Service acknowledged that 88% of prairie potholes
are isolated and therefore not regulated so they
work with farmers throughout the upper Midwest
on cooperative conservation measures to address
habitat.41 Further, the Corps did not exercise its
claimed federal jurisdiction over isolated waters
until asserting jurisdiction by rule in the 2015
Clean Water Rule.42 This written history also does
not support a broad or “purposivist” interpretation
of the term “waters of the United States.”

Where Are We Now?
In 2019, EPA repealed the 2015 Clean Water Rule
and, in 2020, replaced it with the Navigable
8

Waters Protection Rule.43 The 2020 rule adopts
a definition of “waters of the United States” that
regulates navigable waters and their tributaries,
as well as hydrologically connected wetlands.
The current EPA administrator has stated that the
Biden administration will replace the 2020 rule
with a new rule that will incorporate parts of both
the 2015 and the 2020 rules.44 On December 7,
2021, EPA and the Corps of Engineers published in
the Federal Register a notice of proposed rulemaking (NPRM) to revise the regulatory definitions
of “waters of the United States.”45 The agencies
purport to be returning to pre-2015 regulations
and guidance. However, the NPRM would amend
the regulations to codify a “significant nexus” test
based on Justice Kennedy’s Rapanos concurrence
in a manner very similar to the 2015 rule, but putting specific direction on what counts as a connection in the preamble rather than the proposed rule
text.46 The agencies plan to promulgate a second
rulemaking to revise the definition further. While
the EPA administrator has said the agency will not
simply return to the 2015 rule, the NPRM cites the
Connectivity Report that purported to support
the 2015 rule over a dozen times (renaming it the
“Science Report”).
If past is precedent, the definition of waters
of the United States will return to the Supreme
Court. When it does, the Court may choose to
interpret the words “navigable waters” and “waters
of the United States” in their historical context.
The Court also may refuse to agree that any water
with a chemical, physical, or biological connection
to a navigable water may be federally regulated.
It may be telling that in his opinion in County
of Maui v. Hawaii Wildlife Fund, Justice Breyer
rejected the idea that the CWA would regulate
“in surprising, even bizarre, circumstances, such
as for pollutants carried to navigable waters on a
bird’s feathers.”47 Yet, in the 2015 rule and again in
the 2021 NPRM, EPA relied in part on bird
January 2022
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droppings to justify a broad definition of “waters
of the United States.”48

that were or had been navigable in fact or which
could reasonably be so made”).
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